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LAW AND ADMINISTRATION: 
IMPLICATIONS FOR UNIVERSITY 
LEGAL EDUCATION! 


H. STREET 


University of Nottingham 


‘And on all lips she found a weary desire for peace, the dread of officialdom with its 
nightmarish parody of administration without law, without security and without justice.’ 
JOSEPH CONRAD, Nostromo. 


My purpose tonight is to consider the relation between law and govern- 
ment. I intend first to illustrate the legal difficulties which have arisen 
from the vast expansion of public administration, and then to examine the 
problems which this increased interaction and interdependence of law and 
government present for university teaching. 

Throughout the course of our constitutional history there have recurred 
two types of problem of special concern for both the legal and administra- 
tive organs of State. The first relates to the administrative process itself: the 
law has frequently had to devise means of ensuring that government pro- 
ceeded efficiently, justly, without corruption, and with the necessary public 
support and confidence, and that it has not lagged too far behind contem- 
porary technical knowledge and skills; sometimes the contribution of the 
lawyer has been to systematize existing administrative practice. The evolu- 
tion after 1688 of control of public expenditure through appropriations, 
exchequer control, audit and the Public Accounts Committee, the gradual 
abolition of patronage and office-holders leading to the Northcote-Tre- 
velyan reforms of the civil service, and the overhaul of the machinery of 
elections are examples. 

The second type of problem relates to the accountability of the Admini- 
stration and of its officials to those private citizens who suffer damage at 
their hands. So, the citizen has long had the legal right to sue any official 
in the ordinary courts whenever the act complained of would have enabled 
the aggrieved person to sue had it been perpetrated by another private 

* The writer’s inaugural lecture as Professor of Law in the University of Nottingham. It 
was delivered on 28 Nov. 1952. 
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citizen—that the act was official or an act of State will afford no defence to 
the officer sued; the courts effectively withstood the attempt made by the 
Stuarts to secure immunity for the royal officers. Similarly, the courts 
checked efforts by the ad hoc bodies which sprang up in the nineteenth 
century to share the immunities of the Crown from civil liability, and the 
making of contracts by the State on a large scale during the Crimean War 
was quickly followed by the introduction of improved methods of suing the 
Crown in respect of these contracts. 

As a consequence of the change from a laissez-faire society to a Welfare 
or Planned State there have been more instances of these types of situation 
in this century than ever before. 

This form of government intervention has been too detailed, too flexible, 
too technical, and sometimes too experimental for its minutiae to be con- 
tained in statutes. The important twentieth-century reforms of social and 
economic services have been effected by providing a general and compre- 
hensive framework in the Act of Parliament and by leaving to subordinate 
legislation its detailed application and explanation. This subordinate legis- 
lation derives its authority from statute, but this authority is often extensive. 
Further, the annual output of subordinate legislation now exceeds that of 
statutes in quantity. The answer to day-to-day legal problems in the life of 


a citizen is often to be found in it—for example, the rights of finders of lost | 


property in public passenger transport vehicles. Bills are passed by the 
elected representatives of the people in the House of Commons and by the 
House of Lords after a full examination and discussion in public with ample 
opportunity for interested parties to make their views known to members 
of Parliament before they receive the royal assent, and are readily found in 
the statute book. The question is: How can comparable safeguards be 
evolved for subordinate legislation? 
Merely to frame the rules does not end the administrative task. A vast 
. range of non-legislative functions is carried out by the Administration. 
_ Millions of claims for social security benefits are handled yearly, the 
reasonable rents of dwelling-houses are fixed, applications for deferment or 
exemption from military service are heard, searches of property and arrests 
are carried out, landowners are dispossessed in the carrying out of housing 
or town-planning programmes, permission to operate cinemas or exhibit 
particular films at them is sought, disputes about the naturalization or de- 
portation of aliens are settled, clerks decide whether to give foreign currency 
allowances, the Post Office seeks to erect telegraph poles in the gardens of 
houses, inquiries into aviation accidents must be conducted—the list is 
endless. All these decisions, any of which may affect closely the rights of 
individuals, are made by organs other than the Judiciary. What should be 
the criteria for deciding when determinations are to be made by others than 
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the judges? What should be the constitution of bodies carrying out these 
duties? What should be their procedures? To what degree of judicial and 
political control should they be subject? 

There has also been a corresponding increase in the frequency and impor- 
tance of cases where the accountability of the Administration to the citizen 
is in issue. With some exceptions, the legal response to this has been to 
subject the Administration to the same liability for damages caused by its 
acts as the ordinary person. Is the assumption on which this is based valid? 
In some restricted fields of tort, liability now rests on allocation of risk. So 
the master is liable for the torts committed by his servant in the conduct of 
his master’s enterprise, not, obviously, because the master is at fault, but 
because the judges have decided as a matter of policy (admittedly not in so 
many words) that he is best able to bear the loss and to pass it on to the 
public as a whole through prices and insurance. In France a citizen who 
sustains a loss greater than his fellows at the hands of the administrative 
machine can sue the Administration, though it has not committed what 
would have been an actionable tort if done by a private citizen. Is there any 
lesson for us here? A citizen cannot get compensation if he suffers loss 
through the refusal of the British Administration to exercise a discretionary 
power, or through its negligent exercise in circumstances which cause him 
no greater loss than its non-exercise would. He may only recover damages 
for failure to perform a statutory duty if he can discharge what is in practice 
the heavy burden of establishing that Parliament intended to impose a duty 
on the Administration to him personally and not merely to the public as a 
whole and that it intended that he should be compensated for that breach 
of duty by way of a suit in tort. Do these rules, developed in a period of 
comparatively little administrative interference, afford enough protection 
at a time when such a plethora of duties and discretions is vested in the 
Administration? 

Certainly, these problems of the administrative process and of admini- 
strative accountability are not simple. Fusion and harmony of judicial and 
administrative attitudes are essential to their solution. The position of the 
administrator is difficult in that he is at once an interested party and yet 
has to take part in the solution of these problems. If to this self-interest 
there should be allied sentiments of anti-legalism, then the serious conse- 
quences of that need no stressing. It is, of course, equally serious if the 
lawyer identifies himself with private rights so as to treat law as virtually 
the property of the individual as against the public. Nor is the judicial load 
a light one. In one sense the judicial process is always the working out of 
the eternal problem of reconciling opposite aims and ideals. For instance, 
the decision whether to compensate the victim of a libel calls for a balancing 
by the Courts of the interest in free speech by the defendant and of the 
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interest in the protection of his reputation of the plaintiff. In conflicts 
between the Administration and the citizen, however, the judge has a task 
which is at once more delicate and more demanding of political under- 
standing—he then has to reconcile private and public interests. 

I believe that the matters I have outlined raise fundamental questions 
about the functions of a university education in law, the relation of law to 
other disciplines and its place in other departments, and about research 
methods in law. 

Not until a century ago did any English university award a degree in 
English law. An Act of 1842 provided a compulsory examination for 
admission as a solicitor and the Bar first introduced a compulsory examina- 
tion in 1872. The Law Society and the Bar provided separate instructional 
classes in London for their professional examinations, but these were inde- 
pendent of the universities. In 1922 the Law Society made attendance at 
lectures for a year compulsory (a Bar student remains free from any such 
obligation). Because the Law Society had no schools in the provinces they 
made arrangements for these classes to be given at the law schools of the 
various universities. There can be no doubt that this was a great fillip to the 
development of legal studies at the provincial universities and university 
colleges. It might have been expected that this innovation would be followed 
by a close integration of professional and academic legal education—but 
this has not proved to be the case. The law degree is not a qualification for 
practice (though it is an exemption from part of the professional examina- 
tions); university teachers are forbidden to have any part in the setting and 
marking of the Pass examinations of the Law Society; a Committee of 
Heads of Law Schools acts as an advisory committee to the Law Society in 

connexion with the courses for their examination, but it is not the practice 
of the Law Society to consult it in preparing its examination syllabuses, nor 
does the Examinations Committee of the Law Society include any repre- 

' sentatives of the university law schools. The professional examinations of 
the Law Society in particular .are radically different from degree examina- 
tions. The Law Society Final examination does not in the main test reason- 
ing powers or the practical ability to solve legal problems but asks questions 
largely of a factual type—in each of the six papers a candidate must answer 
all twelve questions in three hours—so the bulk of the preparation for the 
examinations is done by firms of law coaches who are very successful in 
training students to pass these memory tests. The Law Society’s own school 
is probably handicapped in terms of examination results because its own 
staff are understandably not content merely to cram students. The Law 
Society is properly sensitive on the standing of the profession with the 
public and it may well be that its profession examinations are primarily 
designed not to provide the best legal training but rather to ensure that 
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persons labelled ‘solicitors’ have that minimum of legal knowledge which 
those employing them are entitled to expect. The Law Society has a separate 
Honours examination which is of such a nature as to test legal practical 
skills, but the examination is optional and perhaps some 10 to 15 per cent. 
of those qualifying as solicitors have Honours papers examined: it is per- 
haps enough to say that the leading law coach firms do not prepare candi- 
dates for this examination. 

I think that it is fair to say that university law schools have tended to 
suggest to the student that the judicial process is more mechanical and 
automatic than it is in fact. Too often legal education has been planned on 
the assumption that most lawyers will go into private practice. This assump- 
tion is, of course, challengeable—the civil service, nationalized industry, 
commercial corporations, insurance companies, the magistrates clerks’ 
service, trust corporations, politics, teaching, business management—are 
attracting large numbers of lawyers; and it is reasonable to assume that 
with adequate training this demand will increase. 

This narrowness of approach is further shown by the view that the role 
of the lawyer is solely to apply the techniques of private law, that the law 
and nothing else is his province. This seems to fit oddly with the conven- 
tional advice on careers given by experienced practitioners that the lawyer 
must be a ‘man of affairs’. Would it not be more accurate to say that the 
lawyer is making the policy or is the one indispensable adviser of the chief 
policy-makers—whether they be business executives, trade associations, 
trade unions, or the Government? As draftsman of constitutions, legisla- 
tion, and company agreements, in guiding or holding official investigations, 
acting as trustee, and when acting as judge, the lawyer cannot dissociate 
himself from considerations of policy. This is, of course, especially true of 
the lawyer in government. Senior civil servants publicly acknowledged this 
more than twenty-five years ago: two quotations will suffice; Sir Francis 
Floud of the Ministry of Agriculture wrote in 1923: 


It is impossible to over-estimate the influence which a wise, experienced, and 
a tactful legal adviser exercises over the whole range of policy. 


and Sir Alfred Dennis three years later: 


Indeed the legal adviser cannot confine himself to being a sort of ‘medicine 
man’ to ladle out what is called the ‘law’ and settle the wording of documents: the 
boundaries of law and policy are often indeterminate, as are the boundaries of 
law and fact, and the administrative departments often press for his opinion on 
questions of policy connected with legal or quasi-legal questions. 


One of the important jobs of the lawyer in administration is to protect his 
department from outside clashes—so the doctrine of ultra vires is the 
strongest argument in favour of the clerk to a local authority being legally 
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qualified—but equally importantly he must guide the framing of legal 
devices to attain the ends of his department. Above all, the lawyer in 
government must press for standards of fair hearing and balance between 
private rights and public interest. 

Perhaps the lawyer has not yet grasped that there are now more than 
three professions, an attitude which has caused him to lose ground to other 
professions—the business man’s tax adviser is more often his accountant 
than his lawyer; the banks and trust corporations are taking trusteeships 
and administration of estates from him. It may also be significant that few 
law graduates are able to secure a place in the administrative class of the 
civil service (was a single law graduate from Cambridge, London, or Oxford 
successful in the first half-dozen post-war competitions?) and that the 
promising young graduate M.P.s are now rarely lawyers but increasingly 
economists or other social scientists. 

If legal education were nothing more than the imparting of information 
and mechanical instruction in the professional techniques of private law it 
would be difficult to justify its inclusion in university teaching. A seven- 
teenth-century English judge gave the clue to the aim and justification of 
legal education in the university when he said: ‘. . . the study of the lawes 
must of necessity stretch out her hand and crave to be holpen and assisted 
by all other sciences’.t Legal education should show the relation between 
law and finance, psychology, economics, history, politics, sociology, and 
other disciplines; law is an applied social science the function of which in 
the world about us must be shown. The main problems of the social sciences 
are problems for law too—the integration of social knowledge, and the 
working out of social values and purposes; and law is to be handled as one 
of the major means of attaining these purposes. If the professional lawyer 
does not get a broad view, an awareness of the interrelation and unity of 
knowledge, at the university, then he may never get it. There is widespread 
recognition of these considerations both in the universities and by eminent 
judges. For example, one former Lord Chancellor has said: 


Law joins hands as never before with problems of economics, problems in 
political science, problems in the technique of administration. It is important that 
the curricula of our law schools should send out lawyers trained to appreciate the 
meaning of these relationships. . .. We must . . . turn out lawyers with a courage 
to criticise what is accepted, to construct what is necessary for new situations, 
new developments and new duties both at home and abroad.” 


Yet it would be untrue to say that legal education in this country is 


planned on these lines. Take legal history, where the best contribution of 
English legal scholarship has been made. Much of this has been tracing the 


' Dodderidge J., The English Lawyer. 
2 Lord Sankey, quoted in 1933. Journal of the Society of Public Teachers of Law, 23. 
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development of current principles, but little has been done to show how 
legal institutions or leading lawyers have fitted into contemporary society 
as a whole. One might contrast the success of the economic historians in 
placing the Industrial Revolution in its setting with the absence of any work 
of legal history depicting comprehensively in the same period, for example, 
the relationships between patent law and technological developments, the 
law of conspiracy and labour problems, industrial law and the factories, 
the poor law and unemployment, the enclosure system and poaching laws 
and the landowner, the laws of riot and of criminal libel and freedoms of 
the citizen. 

The failure to teach in this way produces curious results. A textbook 
on mercantile law may cite a hundred decided cases on the statutory defini- 
tion of a bill of exchange—yet the commercial use of a bill will not be 
explained—and what will the student grasp about negotiability if he knows 
nothing of the relationship between fluidity of goods and of money and the 
credit system of exchange? Even where the relevance of non-legal materials 
is admitted, little thought has been given to the techniques for their collec- 
tion and presentation. 

Too often a legal concept is erroneously taken for an end in itself —that 
legal concepts are merely instruments is forgotten. So the common law 
developed the rule that the duty to prevent harm from unusual dangers on 
premises is owed by the occupier only towards those who come on to them 
as invitees; this rule was formulated in a free-enterprise society; conse- 
quently the Courts regarded an invitee as one whose visit was likely to be 
of pecuniary benefit to the occupier; twentieth-century courts have therefore 
excluded visitors to public premises from the category—so the duty is now 
owed to someone wandering around a sixpenny store whether he makes a 
purchase or not, but not to the ratepayer using his municipal library. Exces- 
sive reliance on logic often leads to the judges later extending, contrary to 
public needs, a rule which in its original limited form accorded with social 
realities: so the judges formulated a Rule against Perpetuities to prevent 
land from being tied up for unnecessarily long periods, but they have since 
interpreted it to frustrate the clear intentions of testators in circumstances 
where the original reason for the rule was not in issue. 

It may be objected that these are strictures not on legal education but on 
the judges. But it is contended that the practitioner and the judge carry 
through life the ideas of the judicial process which they imbibed in their 
student days, and the so-called living and creative power of the common 
law will on examination be found to have resided in the persistent attitude 
of a few reforming judges! Another hazard is that the law may protect the 
transitory pattern of today’s legal technicalities to the neglect of the perma- 
nent interest involved. For instance, it might be asked whether the present 








104 LAW AND ADMINISTRATION 


law of conveyancing and succession is calculated to effect safe, speedy 
transfers of land and provide cheap and adequate housing and that trans- 
mission of wealth from generation to generation which is thought desirable. 
Altered business arrangements have often, unknown to the teacher, made 
obsolete the law which he teaches. Much of the exposition of the law of 
contract postulates a society where all agreements are made at arm’s length 
between individuals of equal bargaining power—this takes little or no 
account of the fact that in most contracts today one party, be it omnibus 
company, insurance company, building society, laundry, presents a long 
printed form of conditions and says in effect ‘Contract on these terms or not 
at all’. Similarly, a formality persists when its raison d’étre has disappeared 
—-the seal and its relation to illiteracy for example. Many trends of the 
judicial process are meaningless if the unspoken reasons of the judges are 
not grasped. The following changes would hardly have occurred in the 
space of twenty-five years but for the motor-car: the end of contributory 
negligence as a defence, that civil actions survive death, the reform of the 
principles of joint liability and contribution, the extension of agency where 
vehicles are lent so as to make the borrower the agent of the owner and the 
owner liable for the torts of the borrower, the action for breach of statutory 
duty in cases like Monk v. Warbey (where the owner of a car was held liable 
in damages to the victim of negligent driving by an uninsured driver of the 
owner’s vehicle)—any more than deodand would have been abolished and 
Fatal Accidents legislation introduced in 1846 but for the development of 
railways. 

Another result of our inadequate legal education is the lack of co-opera- 
tion between lawyers and scholars in other disciplines. The law of con- 
spiracy is unsatisfactory largely because the Courts have refused to look at 
the economic factors, and the attempt to curb monopolistic practices might 
not have failed so lamentably had lawyers and economists combined in 
research. Our criminal law of insanity ignores scientific discoveries of the 
last hundred years—bastardy law has not yet accommodated itself to the 
blood-test, problems of criminal punishment can hardly be solved by legal 
research which does not utilize the knowledge of the psychiatrist and the 
sociologist. Legal problems involving duress, motive, mistake, intention, 
and voluntary acts are made more meaningful by a knowledge or study of 
the appropriate psychological background. 

The question may well be asked whether law faculties have been the 
powerful force in universities that they ought to have been. Have their 
inward-looking methods caused the rest of the university to write them off 
as vocational, technical, self-contained units located on university premises? 

A comparison with legal education in the United States is instructive. 
There, supported in their respective disciplines by the pragmatic approaches 
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of men like William James, Dewey, Veblen, Commons, Freund, and Pound, 
legal education is a live, inquiring, stimulating, and constructive thing. One 
can only agree with Commager that ‘no British or Continental university 
gives the training in law that a score of American universities provide as a 
matter of course; . .. no one familiar with the Harvard Law Review and the 
Yale Law Journal can doubt that in those fields of legal scholarship which 
are not antiquarian America is pre-eminent’.' So, too, lawyers have co- 
operated with other social scientists in preparing important work— 
Michael and Adler, Crime Law and Social Science, Berle and Means, The 
Modern Corporation and Private Property, and Llewellyn and Hoebel, The 
Cheyenne Way, are typical examples. It is perhaps also significant that a 
periodical of good standing, entitled the Journal of Legal Education, is 
published in the United States. 

The relevance of these attitudes, for the relationship between law and 
government, must now be estimated more precisely. The lawyer’s lack of 
sympathy with, or knowledge of, disciplines on the periphery of law and his 
private-law bias have made administrators impatient with lawyers. So Sir 
David Hughes Parry has written:? 


Constitutional and Administrative law . . . seem to be just now in danger of 
becoming the exclusive preserve of political scientists. The direct results of the 
insignificance of public law among the university law courses are a lack of interest 
on the part of lawyers generally in public affairs . . . and a general tendency for 
lawyers to ignore, so far as they can, the existence of administrative regulations 
and the problems they create. 


Administrative law is not a subject for the Bar or Law Society examina- 
tions, is an optional subject in the law degree at three or four universities, 
and is compulsory at none. It is true that constitutional law appears in the 
above curricula, but much of it is elementary civics and constitutional 
history which have to be included because the schools are not relied on to 
have taught these already. Nor do the standard textbooks for students on 
topics of private law pay much attention to their public law aspects: one will 
find nothing about government contracts in the works on contract; in land 
law there is much about restrictive covenants but, in comparison, little of 
the much more important town-planning. Especially if such a topic does 
not seem to fit neatly into any of the traditional teaching compartments is 

1 H. S. Commager, The American Mind, 1950 N.Y. 363; cf. H. J. Laski’s views in The 
American Democracy, 370-1: the students of the best American law schools ‘at their best, 
are likely to know more law, than say, an average law teacher in a British University but also 
to have a far more critical mind about the problem of the law . . . the dozen or so major 
law schools... are far more alive, far more able to elicit eager response from their students, 
far more likely to be engaged in significant research, than all the English law schools put 
together’. 


2 ‘The Place of Constitutional Law and International Law in Legal Education’, in 2 
Journal of Legal Education (1950), 428, 430. 
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it ignored—the invasions of privileges of trade-union membership and right 
to work by decisions of committees of trade unions are an obvious example. 
England significantly has no periodical to compare with the Revue de Droit 
Public et de la Science Politique en France et al’ Etranger. 

When one remembers, too, that lawyers are hardly well served by their 
public relations mouthpieces—Jack Cade’s ‘Hang the Lawyers First’ was 
no personal idiosyncrasy: reports about them in the popular press are nor- 
mally of eccentric judicial asides or platitudes about the Rule of Law: the 
high standards of integrity and trustworthiness of the profession are little 
acknowledged—t is not surprising that non-lawyers should doubt whether 
the law school is the appropriate place for instruction in matters appertain- 
ing to government. So, indeed, Political Institutions and Public Administra- 
tion are now taught in departments separate from the law schools; and 
many of the law faculties think of them, if at all, as departments which for 
no good reason have since the war been the recipients of a special ear- 
marked government grant. Before speculating on future developments (and 
I think it is important to note that these departments are more or less in the 
embryonic stage) it may be worthwhile to look at American and European 
experience. In the eighteen-seventies Boutmy was railing at the dominance 
of the French law schools in political studies and denouncing law teachers 
for their narrowness of outlook,’ and so the Ecole Libre des Sciences Poli- 
tiques was set up. Since then the law schools have expanded their teaching 
of public law enormously (the Law Faculty of the University of Paris is 
responsible for the Revue de Droit Public). The post-war successor to the 
Ecole Libre des Sciences Politiques, L’Institut d’Etudes Politiques, at the 
University of Paris, draws on lawyers to teach about a quarter of its 110 or 
so courses,” yet a French observer has recently added that even now it is 
thought that legal principles are being neglected in the teaching of political 
science.’ Further, the large majority of the students of the institute are at 
the same time studying law in the university.* 

The American scene is similar. Burgess has written how the opposition 
of the Faculty of Law at Columbia to the teaching of public law subjects 
contributed to the establishment of a separate Faculty of Political Science. 
The split became general in the United States; later there was a movement 
led by Beard to free political scientists from the bondage of the lawyers 
traceable back to the Blackstonian era, which degenerated (I believe that 
to be the right word) into a campaign to have as little to do with the lawyers 


1 And see his Observations sur I’Enseignement des Sciences Politiques et Administratives, 
vol. i (1881), 237-79. 

2 J. Chapsal, ‘L’Institut d’Etudes Politiques de l'Université de Paris’, Annales de I’Uni- 
versité de Paris, 1945, 22. 

3 P. M. Gaudemet, ‘The Teaching of Public Administration in France’ in 28 Journal of 
Public Administration (1951), 87, 96. 

* L’Institut d’Etudes Politiques Organisation et Programme des Cours, 1951-2, 48. 
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as possible. Thus much of the public law in political science faculties has 
been taught by non-lawyers or at least by lawyers from outside the law 
schools. But great progress has been made in the teaching of public law in 
the law schools since the days of Goodnow and Burgess: administrative law 
there has the prominence of, say, criminal law in an English law school— 
and I think it accurate to say that the law schools teach as much public law 
as the political science faculties and that relations between them are now 
improving. 

In other countries of Europe—pre-war Germany and Austria, for in- 
stance—law schools have maintained control of political science teaching 
largely because in practice legal training has been compulsory for entry into 
the higher ranks of the civil service. Although political institutions and 
economics have been taught in the law faculties it is generally thought that 
little fusion of the teaching of law and other subjects has taken place and 
that the legal teaching has been too abstract and concentrated too much on 
concepts. 

As yet British departments of political science have not been through 
comparable cycles. Generalizations may be dangerous, but usually courses 
on government are taught by non-lawyers and differ from the comparable 
British law school course in constitutional law mainly in excluding the law 
relating to civil liberties. The average undergraduate in such departments 
will not be taught by any lawyer, whether from the law school or otherwise, 
nor will he be taught any law except perhaps a little about Parliament, local 
government authorities, elections, and the like. 

It is now pertinent to pass from the treatment of law and administration 
in the universities to a very brief survey of the development of administra- 
tive law by the Courts. Not surprisingly the Courts have been frequently 
called upon to determine when and how they could control actions of the 
Administration, whether legislative, judicial, or administrative. No impor- 
tant new remedies have been introduced in the last hundred years; the 
Courts have been determining the scope of remedies devised for controlling 
inferior courts and later extended to the justices of the peace. 

Equity developed the remedy of injunction in actions between citizens 
where it considered that justice would be done not by a mere award of 
damages but only by preventing the commission of the illegal act. This has 
been perhaps the most frequently used means of administrative control in 
some common-law jurisdictions, but its application here has been very 
restricted: the rule that the King could not himself be subject to coercive 
process has meant that injunctions do not lie against any organ of central 
government, and a principle of private law that injunction lies to protect 
property rights only has left many interests outside its protection. 

A few aspects of the law relating to the police will also illustrate the 
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judicial approach to these problems of public law. A master is vicariously 
liable for the torts of those working for him who are under his control. 
Because policemen, though appointed and dismissed by the local authority, 
have duties imposed on them directly by law, neither local authority nor the 
Crown can be sued for wrongful arrests made by them. When they have 
entered premises on duty to check that all was in order they have been held 
trespassers since they have had no permission from the owner. 

Administrative law cases before the Courts often raise questions of in- 
terpretation of statutory powers conferred on public bodies, because, of 
course, the Administration has no inherent powers but only those conferred 
on it by law. To solve these difficult problems of statutory interpretation the 
Courts rely on principles evolved for construing private deeds and docu- 
ments. The statute must be read literally, each word is to be given its 
grammatical meaning. Some judges have felt that this method is inadequate 
and have tried to reintroduce the sixteenth-century technique of looking for 
the intention of the legislature. Prominent among those judges has been 
Lord Justice Denning, who said in one case:! 


... it is not within human powers to foresee the manifold set of facts which may 
arise, and, even if it were, it is not possible to provide for them in terms free from 
all ambiguity . .. where a defect appears the judge cannot simply fold his hands 
and blame the draftsman. He must set to work on the constructive task of finding 


the intention of Parliament, and he must do this not only from the language of the 
statute, but also from a consideration of the social conditions which gave rise to it, 
and of the mischief which it was passed to remedy, and then he must supplement 
the written word so as to give ‘force and life’ to the intention of the Legislature. ... 
A judge should ask himself the question ‘If the makers of the Act had themselves 
come across this ruck in the texture of it, how would they have straightened it 
out?’ He must then do as they would have done. 


Called upon in a later case to hear an appeal in the House of Lords from the 
Court of Appeal where Lord Justice Denning had again delivered a judge- 
ment in this vein, the present Lord Chancellor, Lord Simonds, said:? 


the general proposition that it is the duty of the court to find out the intention of 
Parliament—and not only of Parliament but of Ministers also—cannot by any 


means be supported. The duty of the court is to interpret the words that the 
Legislature has used. 


So most judges avowedly interpret statutes in this way: they decide whether 
the literal meaning is unambiguous—f not they will not look to Hansard, 
White Papers, or other external sources, but will fall back upon a series of 
maxims used in interpreting deeds. Many of these are concealed policy 


1 Seaford Court Estates Ltd. v. Asher, [1949] 2 K.B. 499. 
2 Magor & St. Mellons U.D.C. v. Newport Corp., [1951] 2 All E.R. 839, 841. 
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decisions—that the common law is presumed not to be interfered with, or 
that rights of property have not been taken away, so that Sir Frederick 
Pollock said that maxims ‘cannot well be accounted for except upon the 
theory that Parliament generally changes the law for the worse, and that 
the business of the judge is to keep the mischief of its interference within 
the narrowest possible bounds’. The judicial choice of maxims can be quite 
arbitrary: proverbs provide a fair analogy—‘Look before you leap’; ‘He 
who hesitates is lost’. 

A distinguished American law teacher has said:' ‘If you think you can 
think about a thing inextricably attached to something else without thinking 
of the thing it is inextricably attached to, then you have a legal mind.’ You 
may think that some of my examples this evening have shown this type of 
legal mind at work in both the Courts and the universities. The lawyer has 
tried to keep his law pure, uncontaminated by problems of politics, govern- 
ment, and administration. I do not believe that this approach is the right 
one, and unless it is altered the present conflicts between law and admini- 
stration will remain unresolved. Administrative law calls for sympathy with 
and understanding of administrative aims, processes, and attitudes. We 
have been brought up to decry the droit administratif of France. None the 
less, to entrust judicial control of the Administration to the Conseil d’Rtat 
has enormous advantages: it means that the lawyer-judges have been trained 
and employed within the Administration, that they combine within them- 
selves both an awareness of administrative techniques and of what is ad- 
ministratively important and a proper regard for individual justice, and 
that both parties, the State and citizen, have confidence in their decisions. 
It must be said that the Courts here have in the last few years shown much 
understanding of the executive point of view—some would say too much. 
If a less mechanical use of precedents and a greater effort in interpreting 
statutes to discover and implement the intentions of Parliament were made, 
perhaps both the Administration and the private citizen would be more 
satisfied with our administrative law than they are now. My view is, how- 
ever, that the task of making this branch of the legal system satisfactory is 
too great for the judges, and that they can justifiably feel that further 
legislative action is required. 

Much investigation will have to be carried out before Parliament can act, 
and it is here that one must examine the prospects for research in the uni- 
versities. There is something disheartening in the spectacle of able public 
lawyers churning out papers attempting to reconcile within a framework of 
pure logic the decided cases on judicial control, and yet this is the main 
research pursuit of British administrative lawyers. Even making every 


? Professor T. R. Powell of Harvard University cited in A. Lepawsky, ‘The University 
and the Public Service’, in 2 Journal of Legal Educauun (1950), 253. 
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allowance for the value of attempts to systematize legal dogma, this form 
of activity hardly provides a fitting reward for their efforts. It is plain that 
the judges are paying homage to the tyranny of concepts, especially of 
Separation of Powers into legislative, executive and judicial, and yet that 
their actions are governed by the extent to which they wish to interfere in 
the particular type of case. What is the point in seeking to reconcile cases, 
say, on judicial control of courts martial with those relating to rent tribunals, 
when it is clear that in the one case there is a deep-seated aversion from 
interference with military affairs' and in the other there is a judicial vote 
of no-confidence? What is required is the best organization and the best pro- 
cedure for a particular need: the functional, not the conceptual approach. 
We must know much more about the working of the administrative process 
in its present various forms. The public lawyer must not be content to 
express what his insight suspects or feels: something more than speculation 
is demanded. He must go through the painful process of verifying empiri- 
cally the hypotheses he has formulated after he has observed his data. Bring- 
ing to his task an understanding of the major causes of the emergence of 
administrative law, an acquaintance with the world of social and economic 
facts with which the subject is intimately concerned, and an awareness of 
the skills and perspectives of statistics, history, psychology, economics, and 
political science, he must make some first-hand investigations of the admini- 
strative process in action. We have little or nothing to compare with the 
studies of the Federal Trade Commission, the Interstate Commerce Com- 
mission, and Workmen’s Compensation tribunals by American lawyers, or 
the statistical survey of municipal tort liability in Los Angeles. It is plain 
that the lawyer doing research here has many problems ahead of him; 
experience suggests that he is a ready victim to the elementary errors of 
confusion of fact with wishes, statistical mistakes, incomplete samplings, 
and the like; and it must be admitted that the social sciences are so unde- 
veloped as to invalidate any close comparison with technology and the 
natural sciences. He should, however, get much help from his colleagues in 
other social sciences: even the frequent use of non-legal official source 
material is strange to him, and one can at least say that the political scientist 
has done more than the lawyer in assessing the worth of parliamentary safe- 
guards for subordinate legislation by his work on the Scrutiny Committee 
and the parliamentary question. At the same time I do not think that the 
task ought to be left to the non-legal men, who would, I think, be the first 
to admit the limitations imposed on them in many matters of administrative 
law by their lack of technical skill. It is perhaps significant that those 
political scientists who have made headway in this area have usually been 


* Cf. Leaman v. Secretary of State for War, [1920] 3 K.B. 620; Heddon v. Evans (1919), 
35 T.L.R. 642. 
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originally trained as lawyers—Goodnow, Willoughby, Lowell, Freund in 
the United States and Jennings and Robson here. 

One of the first tasks for the research worker here is to get full informa- 
tion on what particular administrative tribunals are doing, what their 
remediable defects are, how their officers are appointed, what their pro- 
cedures are in fact, what confidence the public has in them: rent tribunals, 
the labyrinth of tribunals relating to the National Health service, and the 
spheres of regulatory action where a local inquiry is followed by a decision 
nominally in the name of a Minister might be particularly suitable for this 
type of investigation. Allied problems are enforcement of administrative 
determinations (the lawyer’s role in the Ministry of Food in war-time might 
be a revealing study) and fixing the desirable limits of administrative 
adjudication. It seems to me that the law schools would have much to gain 
by encouraging even part-time research of this sort by lawyers employed in 
these branches of public service. 

The recent fillip to studies of comparative law given by the setting up of 
the Institute of Advanced Legal Studies is important. Much descriptive and 
critical work on comparative public law remains to be done and it is likely 
to prove as fruitful as private-law investigations of this kind if carried out by 
persons who have mastered the constitutional framework of the countries 
examined. 

As a prerequisite perhaps to its eventual introduction into the first-degree 
course in law, the legislative process needs closer examination. Even now 
the lawyer does not acknowledge that it is outstripping the common law in 
importance. An examination of those phases of human conduct which the 
statute can effect, a study of the drafting process at work, the collection and 
use of data, the lawyers’ part in framing policy, the technique of draftsman- 
ship, a comparison of legislative intent and judicial manipulation of the 
legislative product: these are of great value in administrative law. 

Of course a change of heart on the part of the administrator is also called 
for. He too often regards the Courts as hostile uninformed intermeddlers. 
His unwillingness to furnish official material is a great obstacle to research 
—the universities are entitled to expect far more co-operation. The law 
relating to discovery of documents shows him at his worst. The Crown 
Proceedings Bill provided that in litigation the Crown need not produce 
documents where to do so would be contrary to the public interest. Govern- 
mental spokesmen justified this in Parliament by showing that it was essen- 
tial for the protection of diplomatic and military secrets, but refused to limit 
public interest to those heads, at the same time repeating that it would be 
used only for such cases and only then on the instructions of the Minister 
himself. Since then there have been cases of refusal to produce army medical 
record sheets even at the request of the soldier who is the subject of them, 
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and police reports of accidents, and it is understood that local factory in- 
spectors are instructed by the Home Office to withhold any reports of their 
factory inspections relevant in litigation. 

The lesson for undergraduate legal training is that it must be more prac- 
tical. Above all, the undergraduate must make a more intensive study of the 
way legal problems are handled, not merely what the Courts say they are 
doing but what in fact they are doing and how they do it. He must know 
how they use analogy and other reasoning methods, how to extract material 
issues from facts, and how to solve the problems raised by those issues in 
the judicial manner. He must be educated to look outwards, to comprehend 
the complexity of relations between man and man and man and State. Cer- 
tainly for lawyers who contemplate a career in public service I regard a wide 
knowledge of the law relating to the Administration in its impact on private 
rights as essential. Legal education may have much to learn from medical 
education; and in particular in a society where it is usual for town clerks to 
be lawyers it may well be thought surprising that no qualification equiva- 
lent to the D.P.H. has ever been devised, let alone insisted on. 

The non-lawyer in the public service need not know a large amount of 
elementary law. I am not concerned here with the question whether a degree 
in Arts, Law, or Social Studies is best for an administrative career, or 
whether it is irrelevant provided that the man makes the right use of his 
three years at the university. But I do think that legal education has some- 
thing to contribute to the training of the public administrator and of the 
political science undergraduate. He should know of the structure of the legal 
system, the Courts, the profession, and the like, and should be made familiar 
with legal method. I think it important that he should know the standards 
of procedural and evidential fairness that lawyers have evolved over the 
centuries—perhaps the greatest cause of lawyers’ distrust of the administra- 
tor is the tendency of the latter to reach decisions without giving a proper 
opportunity for interested parties to meet the case against them. The layman 

does not fully appreciate the great contribution which the law has made in 
the past and the practising lawyer makes in his day-to-day practice to the 
maintenance of high standards of propriety in many walks of life. I cannot 
see that the lawyer is any better equipped than the political scientist to 
deal with the principles of the constitution, Cabinet Government, and the 
like, but it seems to me that the legal portions of the topics conventionally 
labelled constitutional law and administrative law ought to be taught to 
the political science student by lawyers. I think that, especially in view of 
some earlier remarks I made about the present training in law of political 
scientists, I should mention here how fortunate I believe myself to be in 
inheriting at Nottingham what must surely be the nearest approximation 
to my suggestions for training political scientists of any university in the 
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country. It may well be that we could enrich that inheritance by experi- 
ments with combined seminars of students of law and administration 
handling live problems of public administration. 

For, without doubt, the goal is a genuinely collaborative and productive 
relationship between lawyer and political scientist. It is often on those 
frontiers where disciplines meet that the most fruitful, even if the most 
difficult, work can be done in a university. We are fortunate in that the two 
disciplines in their relations with each other have not become embedded in 
grooves from which there is no escape. There is a large and inviting field of 
opportunity here for the making of some contribution to the public good, 
in which I hope and believe that this University may be destined to play a 
not unimportant part. 





THE ‘FEDERAL SOLUTION’ IN ITS 
APPLICATION TO EUROPE, ASIA, 
AND AFRICA’ 


MAX BELOFF 
Nuffield College, Oxford 


IN the preface to his study Federal Government, which is dated July 1945, 
Professor K. C. Wheare referred to the fact that much of what he had 
written might soon be out of date because ‘under the impact of war federal 
government was undergoing such strenuous testing, and such radical 
adaptation’.? What he failed to suggest was that in the post-war years the 
federal idea itself would enjoy a widespread popularity such as it had never 
known before.? While it is true that the war did bring about important 
changes in the practice of federalism in the four classic federations to which 
Professor Wheare’s definition of federal government substantially though 
not entirely restricted his attention, and while it is significant that these 
changes were all in the same direction, namely, in favour of the central 
authority at the expense of the separate States, Provinces, or Cantons, all 
the three belligerent federations, the United States, Canada, Australia, and 
neutral Switzerland emerged from the war with political systems of the 
same fundamental kind as they had enjoyed (or tolerated) before. But in 
the subsequent eight years a number of new governments have arisen which 
at least claim the designation federal; and other federal structures are in 
‘ process of construction. 

In the western hemisphere where the federal idea has made its modern 
home ever since the founding of the American republic there has been 
little room for it to expand. Brazil recovered in 1946 the federal form of 
government which it had lost through the coup of President Vargas in 1937; 
but nowhere in Latin America does genuine federalism flourish.* On the 

1 This paper, completed in February 1953, formed the substance of a lecture given before 
the University of Leeds on 12 March 1953. It is printed here by kind permission of the 
Vice-Chancellor, Sir Charles Morris. 

2 K. C. Wheare, Federal Government (ist ed. 1946, Oxford University Press for Royal 
Institute of International Affairs), p. v. 

3 See, for example, Laszl6 Ledermann, Fédération internationale: Idées de hier possi- 
bilités de demain (Neuchatel, 1950), and its useful short bibliography. 

* ‘A federal constitution may be, in practice, unitary, as indeed are the so-called federal 


constitutions of Mexico, Venezuela, Brazil and the Argentine’: Wheare, Modern Constitu- 
Political Studies, Vol. I, No. 2 (1953, 114-131). 
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other hand, the movement towards federation among the British Caribbean 


colonies looks the most promising of all the potential federations in the 
Colonial Empire.’ 


In Europe the new federal constitutions are those of Western Germany 
and Yugoslavia.” In Asia, the constitution of the Republic of India is a 
federal one based on the Government of India Act of 1935.° 

The constitution of Pakistan now being shaped will also be a federal one. 
Pending its adoption, Pakistan has also been using the machinery of the 
Government of India Act.* The most obvious reason for a federal system 
in the future lies in the separation of East Bengal from the rest of Pakistan 
by more than a thousand miles of land. But the diversities of race, language, 
and history are also factors which would probably have made for a federal 
system in any event. The recognition of Urdu as a State language for the 
whole country, although it is not the native language of any of its provincial 
units, is intended to provide a compensating national link. Even more 
important is the religious link of Islam.‘ Indeed, Pakistan will be unique 
among federations in formally deriving its constitutional and legal systems 
from the dogmas of a religious faith.* Burma also claims to be a federal 


tions (O.U.P., 1951), p. 30. The constitutions of Mexico (1917), Venezuela (1947), and Brazil 
(1946) will be found in Russell H. Fitzgibbon, ed., The Constitutions of the Americas 
(Chicago U.P., 1948). The constitution of Argentina (1949) will be found in A. J. Peaslee, 
ed., The Constitutions of the Nations (Concord, N.H., 1950), vol. i, pp. 63 ff. 

* The scheme now under discussion will be found in Report of the British Caribbean 
Standing Closer Association Committee, 1948-9 (Col. No. 255, London, H.M.S.O., 1950). 
See A. H. Birch, ‘A British Caribbean Federation: The Next Dominion?’, Parliamentary 
Affairs, vol. iv, No. 1, 1950. 

? The Fundamental Law of the Federal Republic of Germany of 23 May 1949 and the 
constitution of the Popular Federative Republic of Yugoslavia of 31 January 1946 can 
conveniently be studied in B. Mirkine-Guetzévitch, ed., Les Constitutions européennes 
(Paris: Presses Universitaires de France, 2 vols., 1951). The latter was of course modelled on 
the constitution of the U.S.S.R. of 1936 and was replaced by a new federal constitution 
voted on 13 January 1953. 

> See The Constitution of India (Delhi, 1949). Cf. B. N. Banerjea, ‘Le Fédéralisme dans la 
constitution indienne’, Revue frangaise de science politique, July—Sept. 1951. 

* Richard Symonds, The Making of Pakistan (London, 1950), chap. vii. 

° Ajit Kumar Sen, ‘The New Federalism in Pakistan’, Parliamentary Affairs, vol. iv, 
No. 1, 1950. 

° The future constitution will presumably be based upon the Report of the Basic Prin- 
ciples Committee (Karachi, 1952). The Committee was appointed by the Constituent 
Assembly on 12 Mar. 1949 and reported on 22 Dec. 1952. The proposals bear a close 
resemblance as regards machinery of government and the allocation of functions to the 
constitution of India. The geographical division of Pakistan is recognized by the fact that 
both in the popularly elected House of the People, and in the House of Units, to be elected 
by the provincial legislatures, it is provided that East Bengal as a whole should have as 
many members as the nine units of West Pakistan taken together. The residuary powers 
which lie in the Union in India were to lie in the Federation in Pakistan, though four 
members of the Committee dissented on this point. The report does not deal with the vital 
question of the allocation of financial resources between the Federal Government and the 
Units. On the situation in the transitional period see the paper read by Dr. S. M. Akhtar at 
the Third All-Pakistan Economic Conference at Karachi, 11-13 Feb. 1952, and published 
as Distribution of Revenue Resources between the Centre and the Provinces (Lahore, 1952). 
Iam indebted to Professor Gerard M. Friters, Professor of Political Science at the University 
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State, and a nominally federal constitution has been promulgated for 
Malaya.’ 

On 27 December 1949 sovereignty in what had hitherto been the Dutch 
East Indies was transferred to the United States of Indonesia, created with 
a draft federal constitution apparently agreed upon between the Dutch and 
the Indonesians. The subsequent outbreak of a series of revolts in which 
the Indonesians suspected the Dutch of being indirectly concerned 
strengthened their feeling that the federal constitution had been imposed 
on them in order to weaken their control over outlying areas for the benefit 
of the Dutch. On 14 August the federal constitution, which had never gone 
into effect, was abandoned for a new unitary one, and the United States of 
Indonesia became the Republic of Indonesia.” In Africa, Nigeria has now 
a federal constitution in operation despite the fact that it has not yet attained 
full self-government.’ 

In all these instances the impetus to change has arisen from the war and 
its consequences. The choice of a federal form for Western Germany was 
not merely a return to some of the external forms of the Weimar Republic 
swept away by Hitler.‘ It also reflects the view of some Germans, and of 
the Western Allies, that over-centralization was a definite factor in accelerat- 
ing the warlike tendencies of the Third Reich. In Yugoslavia the war swept 
away the royal dictatorship which King Alexander had instituted in 1929 


as a check upon the centrifugal tendency of his multi-national realm.* By 
so doing it opened the way for experiments in Communist constitutionalism 
in both its orthodox and its Titoist form. In Asia, the Japanese conquest 


of the Panjab, Lahore, for providing me with copies of the report and of Dr. Akhtar’s paper 
and for other information on recent developments in Pakistan. 

The constitution of the Union of Burma adopted on 24 Sept. 1947 is given in Peaslee, 
op. cit., vol. i, pp. 250-93. Burma’s independence was proclaimed on 4 Jan. 1948. See Peter 
Calvocoressi, Survey of International Affairs, 1947-8 (London, O.U.P. for R.I.1.A., 1952), 
pp. 439 ff. On developments in Malaya see ibid., pp. 414 ff. The basic document is The 
Federation of Malaya Order in Council 1948 (No. 108, London: H.M.S.O., 1948). This 
' replaced the Malayan Union of 1 Apr. 1946. The working of the federal constitution has 

been arrested by the ‘emergency’ due to terrorist activities by Communists. 

2 For information on the constitutional development of Indonesia I am indebted to Mr. 
C. A. Fisher of University College, Leicester. Cf. O. Renier, ‘Towards the United States of 
Indonesia’, World Affairs, Oct. 1949. 

3 See Nigeria (Constitution) Order in Council 29 June 1951 (London: H.M.S.O., 1951). 
On this constitution see ‘Nigerian Democracy: Federal Aspects of the New Constitution’, 
The Times, 2 July 1952; ‘Nigeria under the Macpherson Constitution’, The World Today, 
Jan. 1953. 

* It must be noted that a study of the workings of the Weimar constitution of 1919 leads 
Professor Wheare to the undoubtedly correct conclusion that ‘the Weimar Republic does 
not provide us with an example of federal government’ (Federal Government, p. 26). 

5 On the Yugoslav position before the war see Hugh Seton-Watson, Eastern Europe 
between the Wars (Cambridge, 1945), pp. 217-21. 

6 From the point of view of the amateur of federalism, the most important change in 
the constitution of Yugoslavia is the replacement of the Council of Nationalities as the 
second chamber of the federation by a Council of Producers. A number of deputies to the 
first chamber will, however, be elected in future by the legislatures of the constituent units 
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and occupation helped to bring about the conditions for Burmese and 
Indonesian independence and quickened the pace of constitutional change 
in Malaya. The experiences of the war also had their impact on the consti- 
tutional development of the Indian sub-continent despite the fact that the 
Japanese were turned back at its gates. And even in tropical Africa outside 
the war zones altogether, the distant repercussions of the conflict must be 
reckoned among the factors leading to a weakening of direct colonial rule 
and hence to the necessity for new constitutional experiments. 

Even this enumeration of new federal constitutions does not exhaust the 
contribution of the last few years to the material available to the student 
of federalism. It is unlikely, indeed, that anyone will be found in this 
country who would accept the French Union as being a product or an 
extension of the federal idea. And scepticism on this point is hardened 
when one finds that it is classified in this respect with the British Common- 
wealth.’ If there is any political concept that does not assist one to under- 
stand either the machinery or the spirit of the Commonwealth, it is that of 
federalism. And although in the High Council and Assembly of the French 
Union there exist what might be described as embryonic federal institu- 
tions, nothing in the post-war history of the relations between France and 
its overseas territories suggests the possibility of a solution for their prob- 
lems being found in the establishment of a genuinely federal link. It is, 
however, within the Commonwealth that the most conspicuous efforts have 
been made or proposed for applying the idea of federalism to the problems 
of the multi-national, or, as it is now styled, the plural society. 

The use of the federal formula to solve the problem of how to give any 
kind of self-government to societies in which different races mix but do not 
mingle is often dismissed in a relatively cavalier fashion.? History does 
indeed provide a number of examples where federal proposals have had to 
be abandoned in favour of the outright partition of the country concerned. 


of the federation, and these will meet separately as a Council of Nationalities whenever the 
agenda of the Federal Parliament contains proposals affecting the constitutional position of 
the republics. The new executive, the Federal Executive Council, will, under the constitu- 
tion, have to contain members from all the republics. This point is of particular interest 
since, although no such provision exists in the ‘classic’ federal constitutions, their conven- 
tions have tended towards a federalization of the executive. Canada is perhaps the best 
example: ‘The Canadian Cabinet by convention is federal in being always designed to 
represent the principal races, religions, and regions of the country’: Alexander Brady, 
Democracy in the Dominions (Toronto, 1947), pp. 76-77. I am indebted to Mr. A. Sokorac, 
Press Counsellor to the London Embassy of the Federative People’s Republic of Yugoslavia, 
for documents on the constitutional changes in Yugoslavia. 

1 For a defence of the treatment of the French Union and the British Commonwealth 
under this head see Georges Burdeau, Traité de science politique (Paris: Librairie Générale 
de Droit et de Jurisprudence, 1949), vol. ii, Part III, chap. 3, ‘Les extensions du fédéralisme’, 
pp. 501-39. Part VIII of the French Constitution of 27 Oct. 1946 which deals with the 
French Union will be found in Mirkine-Guetzévitch, op. cit., vol. ii, pp. 435-7. 

2 See, for example, Problems of Parliamentary Government in Colonies (Hansard Society, 
1953), pp. 64-66. 
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One example could be taken from the history of Palestine under the British 
mandate.’ Another and on a larger scale is that of British India. The 
Provincial Governments set up in 1937 under the 1935 Act put Moslem 
minorities under Hindu majorities; it was the experience of this situation 
that brought the Moslems round from joining in the demand for an indepen- 
dent India to insisting upon a separate State of their own. It is not surprising 
that some students of colonial affairs regard every attempt to solve the 
problems of a plural society in this way or indeed in any constitutional way 
as foredoomed to failure: 


In all the plural societies [writes an expert on Malaya], in Asia as well as 
Africa, we seem to be expecting radically different peoples to co-operate peace- 
ably and rationally to make adjustments in their societies which in the extremely 
chequered histories of most nations, were almost always made by a resort to 
force. Peoples of different cultures, who neither inter-marry nor inter-dine, will 
not co-operate within a single political unit simply because we want them to 
co-operate.” 


But it is hard to see what alternative there is to some form of constitu- 
tional device, at least drawing inspiration from federal sources, in those 
cases—and they are the most common-——where the rude surgery of partition 
is wholly impracticable. It was possible to divide off Pakistan from India 
at terrible cost in human suffering.’ But in Malaya geographical separation 
of the races would not be possible: and in the plural societies of Africa the 
economic interdependence of white and black makes a recourse to partition 
inconceivable. If there is to be a future for the multi-racial societies of 
Africa, it can only be by discovering some constitutional device which will 
remove the fears that all such societies have shown as soon as the prospect 
of democratic government has appeared on the horizon. 

At present, the superior wealth and skill of the white settler populations 
and to a lesser extent of Asiatic immigrants, where these exist in consider- 
- able numbers, have the effect of framing the question of what is to be done 
in terms of protecting the rights of the Africans—the numerical majority— 

1 One of the best accounts of the problems of a plural society from the point of view of 
devising a government for it is to be found in the Report of the Palestine Royal Commission 
of 1937 (Cmd. 5479, 1937). 

2 F. G. Carnell, ‘British Policy in Malaya’, Political Quarterly, vol. xxiii, No. 3, 1952. 
Cf. the statement by Mohammed Ali Jinnah, subsequently first Governor-General of 
Pakistan, to the 1940 session of the Moslem League at Lahore: ‘The Hindus and Muslims 
belong to two different religious philosophies, social customs, literatures. They neither 
intermarry nor interdine, and indeed they belong to two different civilizations which are 
based on conflicting ideas and conceptions. . . . To yoke together two such nations under a 
single state, one as a numerical minority, and the other as a majority, must lead to growing 
discontent and final destruction of any fabric that may be so built up for government of 
such a state.’ Quoted by Symonds, op. cit., pp. 56-57. 

> For one aspect of the price paid for partition as seen from the vantage point of the 


Punjab see the article ‘The Price of Circumstance’, by Lieut.-Col. D. G. H. de la Fargue, 
The Fortnightly, Jan. 1953. : 
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even if the only method suggested is that of avoiding the whole issue by 
perpetuating control by the home government. In a longer view, however, 
and taking Africa as a whole in relation to the rest of the world, it is the 
white settlers who might seem in the greatest need of guarantees. For the 
plural societies of Africa differ from those of Asia in the much wider 
discrepancy in size between the different groups concerned. In Malaya as 
a whole the Malays constitute 43 per cent. of the population, the Chinese 
44 per cent., and the Indians 10 per cent. If Singapore be omitted, as it is 
from the federation, the respective percentages are 49, 38, and 10.! But in 
the Union of South Africa the white inhabitants account for only 1 in 5 of 
the population, in Southern Rhodesia for 1 in 20, in Central Africa as a 
whole for 1 in 40, in East Africa for 1 in 400. To undertake to apply the 
federal formula to a whole or part of this area is thus to use it for a purpose 
and in circumstances which have no parallel in the past and to which much ~ 
of the classic discussion of federalism is irrelevant.? This fact helps to 
explain the several unique features of the plans put forward for the federa- 
tion of Central Africa—that is of Southern Rhodesia, Northern Rhodesia, 
and Nyasaland.’ Its proposed form, and the opposition to it from sections 
of the white settler population and spokesmen for the Africans, have both 
been influenced by another feature almost without precedent in the history 
of federalism—the different constitutional and political status which the 
proposed units enjoy at present and which it is feared would be com- 
promised even under a scheme of federation designed to perpetuate them.‘ 


 F. G. Carnell, ‘Malayan Citizenship Legislation’, The International and Comparative 
Law Quarterly, Oct. 1952. 

2 The federation proposals for the British Caribbean colonies have also run into the 
problem of the plural society, though in a less intense form. ‘The East Indians’, we are told, 
‘who form almost half of the population of British Guiana and are the second largest racial 
group in Trinidad view federation with suspicion. In Trinidad, particularly, they are becom- 
ing increasingly race conscious. They see the possibility of being swamped in a predomi- 
nantly African dominion and losing the advantages of a rising birth-rate and spreading 
literacy’: article on ‘Closer Caribbean Union’, The Times, 13 Apr. 1950, reprinted in the 
pamphlet The British Caribbean (London, The Times, 1950), pp. 9-10. British Guiana will 
consequently not take part in the discussions on federation due to be held in London in 
the early summer of 1953. But this has not been the fundamental issue, and the discussions 
at the Montego Bay Conference in Sept. 1947 provide an excellent modern example of the 
classic debate on the merits and demerits of federation: Conference on the Closer Associa- 
tion of the British West Indian Colonies, Part 2, Proceedings (Colonial No. 218) (London: 
H.M.S.O., 1948). 

3 The proposal for extending the federal plan to include East Africa—the so-called 
‘Capricorn Africa’ scheme—hardly seems to have reached a stage to warrant consideration 
as a federal experiment. For the proposals of the ‘Capricorn Africa Society’ see The Times, 
8 Dec. 1952. The existing East African High Commission is simply a device for the per- 
formance of certain functions which it is thought can best be managed jointly on behalf of 
the three territories concerned—Kenya, Uganda, and Tanganyika. See The East Africa 
(High Commission) Order in Council, 1947 (Statutory Rules and Orders, 1947, No. 2863). 
It is not a federal government in any ordinary sense. For a brief outline of the history of 
the scheme for a Central African Federation see Report by the Conference on Federation 
(held in London in Jan. 1953), Cmd. 8573. 

* There is a distinction in status between the three types of States which are federated in 
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What a federal scheme in such a situation is intended to perform is 
obviously different from that which is the object in cases where the units 
of the federation are intended to correspond to racial, linguistic, religious, 
or other cultural diversities existing between their respective populations. 
On the contrary, it is taken for granted that there will be more than one 
racial group in each: and the difference will consist in the different patterns 
which the relations of such groups to each other will continue to display 
and in the consequent differences between their policies. It is hoped that 
the advantages of a larger and more varied economic unit can be combined 
with the political advantages which such continued differentiation appears 
to offer from the differing viewpoints of the Africans of Northern Rhodesia 
and Nyasaland and the settlers of Southern Rhodesia." 

As in the case of most other federal situations in the past, the main 
protagonists of federation in Central Africa—the leaders of the settler 
communities of the two Rhodesias—could have achieved what they hoped 
for from federation from a unitary scheme of government. The federal idea 
was adopted, not for its own sake, but because it seemed to provide the only 
way of getting round the objections of the British Government to any 
scheme of union—objections deriving from their unwillingness to see the 
settlers have the final word in the future treatment of the Africans of 
Northern Rhodesia and Nyasaland. It did not, however, succeed in dis- 
arming opposition on these grounds, nor the opposition of some of the 
Europeans of Southern Rhodesia who felt that the safeguards adopted in 
the scheme for the protection of African rights meant an infringement of 
their own paramount right of we aed 


the Republic of India. But the special element of continued dependence upon an external 
Power is lacking. Malaya affords an even more dubious precedent. 

‘ For the constitutional proposals of the London Conference of April-May 1952 see 
Southern Rhodesia, Northern Rhodesia and Nyasaland: Draft Federal Scheme (Cmd. 8573, 
1952) and my own comments in ‘Federation in Africa’, The Times, 19 June 1952. The draft 
scheme was expanded by the reports of special commissions set up by the London Con- 
ference to study the questions of a civil service, a judiciary, and fiscal arrangements appro- 
priate to the proposed federation. These were published on 29 Oct. 1952 (Cmd. 8673, 8671, 
and 8672). 

2 A brief statement of the argument for federation will be found in the pamphlet Central 
African Federation: The only way to Partnership between the Races, published by the 
London Committee of the United Central Africa Association (1952). The opposition to the 
proposals as harmful to the interests of Africans can be studied in the publications and 
speeches sponsored by the African Bureau. See also the letters from African delegates from 
Northern Rhodesia and Nyasaland in The Times, 29 Apr. 1952 and 5 Feb. 1953. The oppo- 
sition of some elements among the European population of Southern Rhodesia was voiced 
by the ‘Rhodesia League’, whose policy was that Northern Rhodesia should be assisted to 
achieve the same measure of (white) self-government as Southern Rhodesia and that the 
two territories should then be amalgamated. See the speech at Salisbury (Rhod.) by Sir 
Ernest Guest, reported in The Times, 14 Nov. 1952. A memorandum summarizing the 
League’s objections to the draft scheme was summarized in The Times, 1 Jan. 1952. For 
British political opinion see the House of Commons debate on 24 July 1952. A summary of 
the whole discussion up to the opening of the second London Conference on 1 Jan. 1952 
appeared in an article in The Times on that date entitled ‘Central African Federation’. 
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In view of the fact that no proposal likely to commend itself to the 
Europeans of the Rhodesias seemed to have any prospect of being accepted 
by vocal African opinion, or by those in Britain who claimed to represent 
African opinion, a tendency emerged during the discussions of the draft 
scheme of June 1952 to argue that the economic objects of the partisans of 
federation could in fact be achieved without any alteration in the political 
relations between the three territories.’ It was also suggested that closer 
co-operation in the economic field through ‘joint executive instruments’ 
might form a prelude to an implementation of a full federal scheme by 
consent at some later date.’ 

This proposal for what is sometimes known as the ‘functional’ as opposed 
to the political approach to federation is an interesting example of the 
limited number of variations that can be played on the federal theme.’ 

The London Conference of January 1953 concerned itself, however, 
exclusively with amending and amplifying the original draft constitution.‘ 
A new draft was published on 5 February and in most respects followed 
closely the lines of the original scheme.’ The essential reason why the 
federal form of government rather than amalgamation had been adopted, 
and the principle followed in the allocation of powers, were made amply 
clear in the claim that the powers left to the territories included those 
‘most closely affecting the daily life of the African people’.° The transfer 
(between the two drafts) of European agriculture in Southern Rhodesia to 
the federal list indicated the willingness of the Europeans to use the federal 
machinery wherever possible.’ 

The institutions of the proposed federation have also had to be devised 
so as to provide adequate safeguards for the two communities. Apart from 
the complicated scheme of representation in the Federal Legislature, the 
main instrument of protection for the Africans is the ‘African Affairs 
Board’. In the original scheme this was an independent board with the 


1 See, for example, the letter from the former Secretary of State for the Colonies, Mr. 
A. Creech Jones, The Times, 13 Jan. 1953. 

2 See the letter from Professor Vincent Harlow, ibid., 12 Jan. 1953. 

> The suggestion that the policy of federation should be adopted in principle, but that 
some later date should be chosen to implement it, did not commend itself to the second 
London Conference which went ahead with the revision of the draft scheme. It is possible 
that the unwillingness to consider delay may have been due to the fear that, if federation 
were to prove impossible, Southern Rhodesia might fall back upon a policy of closer asso- 
ciation with the Union of South Africa with all that this implied in its racial and other 
policies. This external political aspect of the proposed federation of Central Africa figured 
hardly at all in the public discussions of the subject for obvious reasons. In so far as it was 
germane to the issue it provided yet another parallel to the classic federal situation, that of 
Canada immediately prior to federation, for instance. * Cmd. 8753. 

5’ The Federal Scheme (Cmd. 8754). ® Cmd. 8753, p. 6. 

7 The legislative powers’ are dealt with in two lists: the federal and the concurrent. 
Residuary powers rest with the territories. This suggests also a greater measure of genuine 
federalism than in, for example, the Constitution of India with its three lists and with the 
residuary powers retained by the federal Parliament. 
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primary function of making ‘such representations in relation to any matter 
within the legislative or executive authority of the Federation as the Board 
may consider to be desirable in the interests of Africans’. This would enable 
the Governor-General’s powers of reservation to be called into play in case 
of legislation ‘differentiating’ against Africans. Under the revised scheme 
the powers of the Board remain unchanged, but it ceases to be an external 
body, and becomes a standing committee of the Federal Legislature com- 
posed of Africans and of Europeans specially elected or appointed to look 
after African interests. Although the argument that the Board can function 
better from within the federal legislature is readily understandable, some 
of the criticisms of the original proposal still stand. Except for some rather 
ill-defined advisory powers in relation to the Territorial Governments, the 
Board remains a brake on bad government rather than a driving force for 
good government: and for the proper performance of even its negative 
functions the inclusion of a Bill of Rights and of ‘Directive Principles of 
State Policy’ on the Indian model would have been desirable, particularly 
since such measures of ‘differentiation’ as the ‘colour-bar’ lie at the root of 
much of the African objection to the federal scheme.'! Whether these 
objections and opposition among the Europeans of Southern Rhodesia will 
prevent the scheme being implemented, and thus cause the British Govern- 
ment to abandon all its efforts at promoting such a federation for the 
present, cannot be foreseen at the time of writing.” It is worth pointing out 
that an attempt has been made to allay some fears by making it impossible 
for the federation to amend the distribution of powers under the federal 
scheme for ten years without the consent of all three territorial legislatures 
having previously been obtained for the introduction of such an amendment 
in the usual form of a Bill before the federal legislature. A conference for 
the revision of the constitution is to be called within not less than seven or 
more than nine years of the present one coming into force; the constitution 
must therefore be thought of as no more than a transitional one. 
Whereas in Asia and Africa federalism has been thought of as a solution 
to the political problems of countries which have previously been held 
together by external imperial rule, in Europe it has been a question of 
bringing within a federal framework units of government hitherto separate 
and sovereign. There has been widespread acceptance of the dictum of 
John Stuart Mill that ‘when the conditions exist for the formation of 
efficient and durable Federal Unions, the multiplication of them is always 
a benefit to the world’.* The positive attempts at embodying this belief in 


’ The ‘Directive Principles’ in the Indian constitution were derived from Republican 
Spain via Eire. (Ivor Jennings and C. M. Young, Constitutional Laws of the Commonwealth, 
1952, p. 365). They have thus no necessary connexion with federalism. 

2 For the attitude of the United Kingdom Government see Cmd. 8753, p. 7. 

> J. S. Mill, Representative Government (ed. R. B. McCallum, Oxford, 1946), p. 305. 
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new federal institutions have been confined to western Europe; but if we 
may judge from the war-time negotiations between some of the exiled 
east European countries, and from developments in the Balkans prior to 
the split between Yugoslavia and the Soviet Union, similar efforts might 
well have been now in progress in eastern Europe as well but for under- 
standable Soviet opposition.’ 

The main purpose of such efforts at federation by agglomeration is clear 
enough and was again clearly stated by Mill: 


By diminishing the number of those petty States which are not equal to their 
own defence, it weakens the temptations to an aggressive policy, whether working 
directly through arms, or through the prestige of superior power.? 


In so far as the problem has merely been one of creating new federal or 
quasi-federal institutions, the amount achieved and the speed of the 
achievement, particularly since the hardening of relations between the 
Soviet Union and the West in 1948, have been impressive enough. By the 
end of 1952 there were, in addition to the Council of Europe, the Coal 
and Steel Community (the Schuman Plan Organization) and the still un- 
ratified European Defence Community. Discussion was also in progress on 
draft constitutional proposals for a Political Community to absorb the 
Coal and Steel and the Defence Communities and thus to create out of 
‘Little Europe’-—France, Western Germany, Italy, Holland, Belgium, and 
Luxembourg—what would be something approaching a genuine federal 
system.’ 

The draft treaty or statute for a Political Community had been drawn 


1 See on this point Hugh Seton-Watson, East European Revolution (London, 1950), 
pp. 354-8. 2 Mill, loc. cit. 

3 See the diagram illustrating the interrelationship of these organizations, actual and 
proposed, in the article ‘Big Europe and Little Europe’, The Economist, 10 Jan. 1953. On 
the Council of Europe and the Schuman Plan see the account in G. Schwarzenberger, Power 
Politics, 2nd ed. (London, 1951), pp. 782-803. The Council of Europe Statute of 5 May 1949 
is printed as Cmd. 7778; cf. Concise Handbook of the Council of Europe (Strasbourg, 1951). 
The Schuman Plan was first proposed in a note from the French Government to the British 
Government on 9 May 1950, Subsequent interchanges of views failed to persuade the United 
Kingdom to adhere to the organization, although a considerable measure of co-operation 
was envisaged. See Anglo-French Discussions regarding French proposals for the Western 
European Coal, Iron and Steel Industries, May-June, 1950 (Cmd. 7970). The six countries 
of ‘Little Europe’ signed the Schuman Plan Treaty on 18 Apr. 1951. Cf. ‘P. R.’, ‘Quelques 
aspects constitutionnels du Plan Schuman’, Revue du Droit Publique et de la Science 
Politique, vol. \xvii, No. 1, Jan—Mar. 1951; Paul Reuter, ‘La Conception du Pouvoir 
politique dans le Plan Schuman’, Revue francaise de science politique, July—Sept. 1951. 
There are useful examinations of the tensions that have developed over attempts to use the 
Council of Europe as a step towards a federal system in J. Boulouis, ‘Les Rapports de 
l’Assemblée Consultative et du Comité des Ministres du Conseil de Europe’, Revue du 
Droit Public et de la Science Politique, vol. \xviii, No. 1, Jan-Mar. 1952, and M. Mouskhély, 
‘Le Mandat des Représentants 4 l’Assemblée Consultative du Conseil de l’Europe’, ibid., 
vol. Ixviii, No. 3, July-Sept. 1952. The idea of a European Defence Community was given 
official form in a Declaration of the French Government of 24 Oct. 1950. The treaty for a 
European Defence Community was signed at Paris on 27 May 1952. Extracts from it are 
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up by a committee appointed in September 1952 by the Coal and Steel 
Assembly, which had expanded itself into an ad hoc Assembly for the 
purpose of framing such a scheme by admitting nine observers from 
countries outside the Schuman Plan.’ It was published on 19 December 
1952.? 

The statute described the proposed European Political Community as 
‘an indissoluble supra-national political community, based on the union 
of peoples’ which would ‘in international relations . . . possess the juridical 
personality necessary for the exercise of its functions and the attainment 
of its aims’. Its ‘Parliament’ was to have the typical federal structure: 
a ‘Chamber of Peoples’ directly elected by universal suffrage and a ‘Senate’ 
elected by national parliaments. In each house the number of seats for each 
country was to be fixed in an agreed ratio. There was to be a dual executive 
composed of a European Executive Council responsible to the Parliament 
of the Community, and exercising its allotted functions independently of 
the national governments like the High Authority of the Schuman Plan, and 
a Council of Ministers to replace the Councils of Ministers of the Schuman 
Plan and of the European Defence Community. The Council would con- 
sequently require a two-thirds majority for most of its decisions, and 
unanimity when its functions went beyond those of the Councils of the 
Coal and Steel and Defence Communities. The powers would in the 
first place be confined to the co-ordination of foreign policy and to 
the progressive establishment of a common market. The former would be 
exercised through the conclusion of agreements (on subjects allotted to it 
by the Statute and by subsequent amendments to the Statute) and by the 
exercise of a veto power over agreements inconsistent with its purposes 
entered into by the member-States.’ The question of the Community’s 
powers in regard to the creation of a common market would be the subject 


printed as an appendix to the useful analysis by G. Héraud, ‘La Communauté européenne 
. de défense dans ses relations avec I’alliance atlantique et le “fédéralisme fonctionnel” du 
continent’, Revue du Droit Publique et de la Science Politique, vol. xvliii, No. 4, Oct.—Dec. 
1952. A summary of the treaty and of related documents is given in the Appendix to 
Chronology of International Events and Documents (R.I.1.A.), vol. viii, No. 11. 

1 Council of Europe News (Strasbourg), 1 Oct. 1952. The development was not out of 
harmony with the essential idea of the Schuman Plan, which was, in the words of the 
French Government’s communiqué of 9 May 1950, to ‘build the first concrete foundation 
of the European federation which is indispensable to the preservation of peace’ (Cmd. 
7970, p. 4). 

2 ieee Ad Hoc, Doc. AA/CC (3) PV 10, Annexes 1, 2, 3 (mim.), Paris, 19 Dec. 1952. 
The substance of the plan was reproduced in The Times, 7 Jan. 1953. 

3 The question of how far federal governments can extend their internal authority by the 
use of the treaty power has increasingly exercised students of federalism with the great 
growth of international organizations of different kinds. See J. P. Nettl, ‘The Treaty 
Enforcement Power in Federal Constitutions’, Canadian Bar Review, Dec. 1950. Under 
Art. 253 of the constitution of India the Federal Parliament is given specific powers to 
legislate to give effect to international agreements irrespective of the division of powers 
between the Union and the States. 
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of a special protocol which would be submitted for ratification separately 
from the Statute, and which would not form part of it. 

These proposals were vigorously discussed by the Ad Hoc Assembly at 
Strasbourg at a meeting at Strasbourg from 7 to 10 January 1953, and it 
approved certain amendments for the drafting committee to take into con- 
sideration before presenting their final report to the Assembly on 1 March. 
These included a provision that representation in the Lower House should 
be on the basis of population, which meant reducing the number of 
members from the smaller countries. The Executive Council, enlarged from 
seven to ten members, would be the sole executive: the Council of Foreign 
Ministers would be outside it, though it would still have to be consulted. 
The Council of Europe also discussed the draft statute at a special session 
at Strasbourg from 14 to 17 January. It approved various proposals for 
closer co-ordination between the proposed Community and the Council of 
Europe, in addition to any specific arrangements that the Community might 
enter into with other States. This move met with opposition from those who, 
like M. Paul-Henri Spaak of Belgium, the President of the Coal and Steel 
Assembly and of the Ad Hoc Assembly, feared that the progress of the new 
Community towards a genuinely federal structure would be slowed down 
by those members of the Council of Europe who had always resisted 
attempts to turn that body in a federal direction.! 

It is not possible in this paper to take the story of Europe’s attempt 
towards a federal system farther: but enough has happened already to 
suggest that many of the preconceptions which were held by its sponsors 
have proved ill founded.” 

In the first place, the main object, that of creating a barrier to aggression, 
is clearly something beyond the strength of western Europe, even supposing 
Great Britain were to withdraw its objections to full participation in the 
proposed federal institutions. This barrier cannot be created without the 
United States, and is, in fact, being created in co-operation with it through 
the machinery of the North Atlantic Treaty of 4 April 1949, which followed 
upon the Brussels Treaty of 17 March 1948 between Great Britain, France, 


1 The position of M. Spaak, who had resigned from the Presidency of the Council of 
Europe on 11 December 1951 because of such resistance, was curious inasmuch as he was 
on record as hostile to the idea of a ‘Little Europe’, that is to say, a federation excluding 
Britain. Speaking in London on 30 Oct. 1950 he said that if ‘Great Britain remained outside, 
the Scandinavian States would do the same and probably the Benelux countries also; it 
would mean that the union of Europe would amount to a triple alliance between Italy, 
France and Germany. I am absolutely opposed to this idea. Such an alliance could not be 
considered as representative of Europe, it would be a caricature of Europe, a dangerous 
triple alliance, an unbalanced fraction of the whole’: P.-H. Spaak, Strasbourg: the Second 
Year (Stevenson Memorial Lecture, No. 2, London, 1952), p. 24. 

2 A useful compendium of British opinion on the whole question will be found in ‘Aspects 
and Problems of European Union’, the title of the Sept. 1952 issue of The Twentieth Cen- 
tury. 
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and the Benelux Powers.’ Despite expressions of American approval of 
federalism in general, there is no reason to dispute the conclusions of a 
recent study which declares that ‘nothing that has happened in the history 
of NATO so far shows either a conscious desire or an unconscious tendency 
among members to develop federal institutions or to imitate the forms of 
previous confederations’.? Serious American opinion does not expect to see 
the merging of American sovereignty to any degree in a supra-national 
body. On the other hand, there is obviously a strong conviction in some 
quarters that efficiency in using the common resources of the free world 
‘demands the closest kind of political and economic co-operation, particu- 
larly in the area of Western Europe. For if the free nations of this region 
were really a unit, tremendous benefits would accrue to them individually 
and to NATO.”? 

For this reason, the argument so often drawn from the experience of the 
Founding Fathers of the United States of America has a double irrelevance.‘ 
The objects which they sought to achieve could not now be achieved by the 
only grouping of nations for which federation is conceivable: and this is as 
true of the economic as of the military needs of western Europe.* In the 
second place, they were seeking to give a common Government to States 
which had till recently owed allegiance to a common Crown and been 
subordinate to a single imperial government and between whom some form 
of link had never ceased to exist. What is now being attempted is to place 
under a Federal Government a group of nations with different histories, 


1 See Collective Defence under the Brussels and North Atlantic Treaties, Cmd. 7883 
(1950). The genesis of these arrangements is dealt with in Defence in the Cold War, a report 
by a Chatham House Study Group (London, 1950). The original structure of NATO, with 
relevant documents, can be found in The Nato Handbook, prepared by the Nato Informa- 
tion Service (London, Jan. 1952). 

2 Atlantic Alliance, a report by a Chatham House Study Group (London, 1952), p. 43. 
Cf. ibid., pp. 102-7. On the more recent functioning of the organization see the two articles 
‘N.A.T.O. Defence Structure’ (The Times, 12, 13 Dec. 1952). 

3, Supreme Allied Commander Europe, First Annual Report (Paris, SHAPE, 2 Apr. 1952), 

» 25. 

e. The argument is constantly drawn upon in the series of works in which Mr. Lionel 
Curtis advocates a federal solution to current international problems: Decision (1941); 
Action (1942); Faith and Works (1943); The Way to Peace (n.d. 21944); World Revolution 
in the Cause of Peace (1949); The Open Road to Freedom (1951). The philosophical and 
historical background of the argument will be found in the same author’s Civitas Dei (new 
ed. 1951). In changing circumstances Mr. Curtis has been compelled to envisage different 
memberships for his proposed union; but he has never shifted from the principal point that 
nothing but a real surrender of sovereignty on the major issues will suffice. 

5 See for a British expression of this view, Lionel Robbins, ‘Towards the Atlantic 
Community’, Lloyds Bank Review, July 1950. 

© I have dealt with the fallacies of this analogy in my article, ‘European Association’, 
The Times, 4 May 1950. The argument is restated in the article ‘Britain and European 
Federation’, The Round Table, June 1952, and there is a federalist reply in the article ‘The 
Real Issue’ in the same number. An examination of the circumstances of the formation of 
the American Constitution with some reference to this problem will be found in the intro- 
duction to my edition of The Federalist (Oxford, 1948). 
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different and often conflicting interests, different relations with the non- 
European world, and widely different political outlooks. For such a task 
history appears to provide no precedent. 

On one point only there seems to be some approximation to the condi- 
tions applying to successful movements towards federation in the past. The 
latter have all been the work, in effect, of a party organization extending 
across the boundaries of the several units. The strongly Catholic-Democratic 
flavour of the politics of the three principal architects of the ‘Little Europe’ 
scheme, M. Schuman, Dr. Adenauer, and Signor de Gasperi, has obviously 
proved of great assistance in providing them with a common meeting- 
ground. But this very fact is also a source of weakness in arousing party 
and doctrinal suspicions to add to the existing national ones: and the diffi- 
culty of overcoming such objections is enhanced by the fact that the present 
strength of Catholic influence in the German Federal Republic is a con- 
sequence of the partition of Germany and would disappear if the Germans 
were to be successful in the struggle for reunion.” Nor do the affiliations of 
the three political parties concerned imply anything like the same intimacy 
as existed between the leaders of the movement towards giving the Ameri- 
can Confederation the additional powers of the new constitution. 

If it were merely that precedents for success were lacking, there would be 
no reason for the enthusiasts for federation to lose heart. They could con- 
tinue to repeat their slogan: ‘No Europe without a Common Sovereignty’, 
and brand as reactionaries all who dissented from their claims.*? More 
serious is the question of whether their own advocacy of the federal solution 
has not been based upon a misconception of what is entailed by a federal 
system under modern conditions. 

In the nineteenth century it was still possible to believe that a federal 
system could make a logical distinction between matters appropriate for 
dealing with at the federal level and matters suitable for the units to 
continue to handle. One could say that ‘a Federal Union, in short, will form 
one State in relation to other powers, but many States as regards its internal 


‘ Switzerland comes nearest to providing an example of federation by the agglomeration 
of separate units not previously in political connexion with each other: but the actual 
origins of the original Confederation remain obscure. See E. Bonjour, H. S. Offler, and 
G. R. Potter, A Short History of Switzerland (Oxford, 1952). The more recent constitutional 
development of Switzerland is dealt with in detail by W. E. Rappard in his La Constitution 
Fédérale de la Suisse, 1848-1948 (Neuchatel, 1948). 

2 On this point see my article ‘Europe from Lorraine’, The Twentieth Century, Sept. 1952. 

> ‘Pas d’Europe sans souveraineté commune’, the title of an article by Jacques Chaban- 
Delmas, a member of the Strasbourg Assembly, in La Vie Frangaise, 4 Jan. 1952. Cf. the 
pamphlet European Federation Now, published by the European Union of Federalists 
(Paris, Dec, 1951). The monthly publications, Fédération and Le Bulletin fédéraliste, both 
published in Paris, give an adequate presentation of the federalist approach to current 
political problems in France and abroad. For the expectations held of the federal approach 
in the immediate post-war period see the symposium, La Bataille de la Paix: Les Chances 
du Fédéralisme (Paris, Editions du Monde Nouveau, 1947). 
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administration’;' or even more simply: ‘whatever concerns the nation as a 
whole should be placed under the control of the national government’.? All 
this was perfectly acceptable so long as governments were substantially con- 
cerned only with the preservation of the peace against internal and external 
troubles and with providing the minimum legal framework within which 
individual economic enterprise could function. But with the abandonment 
of laissez-faire in favour of collectivism under one name or another this 
situation has ceased to exist. The modern democratic electorate takes no 
such narrow view of the responsibilities of its rulers. They have to provide 
not merely law and order and defence, but also social welfare services and 
above all ‘full employment’. The latter objectives can hardly be achieved 
unless governments have full powers of legislation over the whole economic 
and fiscal field. It is for this reason that each new federation created has 
tended to allot more powers to the centre than its predecessors and that 
within every existing federation the centralizing tendency has been steadily 
at work and with ever increasing speed.° 

It is not at all surprising that societies that expect so much from their 
governments should demand that these governments be as efficient as pos- 
sible, nor that they should act upon the implications of the dictum that 
‘federation is an extravagant and inefficient form of government to be justi- 
fied only where a closer form of organization is politically impracticable’.* 
It seems strange at first sight, therefore, that this argument should not be 
applied to the international field. In part the explanation would seem to be 
that the lessons of federalism in the internal field have not been assimilated 
in international thinking. When in 1949 the Assembly of the Council of 
Europe committed itself to the view that a European political authority 
was desirable ‘with limited functions but real powers’ or when in 1950 
this was interpreted to mean that specialized authorities should be set up 
within the framework of the Council to be ‘competent respectively in the 
political, economic, social, legal, and cultural fields’, it was not at all clear 
that the supporters of such resolutions understood the interdependence 
under modern conditions of almost all the aspects of government.° It has 

1 E. A. Freeman, History of Federal Government, vol. i (1863), 2nd ed., 1893, p. 3. A con- 
stitution for an international federation on this basis has actually been drafted by Professor 
H. G. Hanbury and is printed as an appendix to Lionel Curtis’s The Open Road to Freedom 
OO EY. Dicey, The Law of the Constitution, 7th ed., 1908, p. 139. 

3 For an examination of this tendency with special reference to Switzerland see Otto 
Kirchheimer, ‘The Decline of Intra-State Federalism in Western Europe’, World Politics, 
y eahes and Young, Constitutional Laws of the Commonwealth, p. 343. 

5 Recommendations of the Assembly of the Council of Europe, 6 Sept. 1949 and of 23 
Nov. 1950. The latter recommendation and others relating to proposed extensions of the 
powers of the Council in a federalist direction will be found in vol. i, No. 5, of the Summary 


of the Debates in the Consultative Assembly of the Council of Europe 1950 published in 
London by the Hansard Society. The full edition of the debates published at Strasbourg is 
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yet to be seen whether the Governments of Little Europe can fulfil their 
own plans in the economic and social field when deprived by the Schuman 
Plan of direct control over such a great sector of the economy as is repre- 
sented by coal and steel, or whether, conversely, the Schuman Plan’s 
objectives can be attained when the High Authority lacks powers to deal 
with the social and fiscal repercussions, for instance, of any major changes 
it may wish to bring about within its own sphere of competence. 

On the defence side the position is even more paradoxical, as is shown by 
the delay in ratifying the E.D.C. treaty whose future remains obscure at 
tht time of writing. Here the real impetus has come from outside Europe 
altogether, from the decision by the United States that the defence of the 
West demanded a measure of German rearmament, and from the resistance 
of opinion outside Germany to the prospect of a German national army. 
And quite apart from such direct fears of a repetition of past events there 
is the fact that a unification of defence seems almost meaningless without 
a unified foreign policy; nor can this be achieved without the Federal 
German Government abandoning its hopes of re-unifying Germany within 
the frontiers of 1937 if not of 1939 or 1940.1 It seems not unlikely that the 
United States has been pressing for the creation of a European Federation 
under the twin illusion that it would create an area of economic prosperity 
equivalent to that of the United States, thus lessening Europe’s dependence 
on America, and that such a federation would enable a stronger policy to 
be adopted towards Soviet Communism.’ The latter objective is hardly 
reconcilable with the obvious fact that some of the support for the federal 
idea in Europe itself has sprung from the expectation that such a federation 
would enable western Europe to take up a more independent line in foreign 
policy and to avoid its present commitment to what is thought of as an 
unnecessarily rigid anti-Soviet position.» The purely doctrinaire aspect of 
the American approach is best seen, perhaps, in the repeated evidence of 
American belief in the view that Great Britain could also merge her identity 
in such a unit despite the world-wide character of her interests and outlook.* 


of course an invaluable source for the attitudes towards such schemes of the different 
national delegations and of the party groups within them. A useful and critical account of 
the first three years of the Council leading to the conclusion that federalism is inapplicable 
to the situation in western Europe and that ‘the twentieth century is not the eighteenth cen- 
tury’ will be found in an address given at Chatham House by a prominent member of the 
British delegation to Strasbourg, Mr. Robert Boothby, M.P., on 19 Feb. 1952. See Inter- 
national Affairs, July 1952. 

! See the two articles by Raymond Aron entitled ‘La Fédération des Six’, Figaro, 3 and 
4 Dec, 1952. 

2 See, for example, the article by the U.S. Ambassador to France, Jefferson Caffery, ‘Les 
Etats-Unis devant le fédéralisme européen’, Fédération, May 1949. 

> On ‘neutralism’ see Marina Salvin, ‘Neutralism in France and Germany’, International 
Conciliation, June 1951. 

* The question of Britain’s special position is outside the scope of this article. It is dis- 


cussed in the pamphlet Britain and the Cold War (Oxford Radical Association, 1952). See 
5540.2 K 
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But it is too easy to dismiss the whole federal idea in Europe as simply 
the result of the United States’ pressure or of the reaction towards it. The 
early discussions at Strasbourg confirmed what a study of the federal move- 
ment as a whole reveals, namely, that it sprang largely from the conviction 
in much of western Europe that the national governments in the area were 
not strong enough to solve their post-war problems by traditional methods 
or within the traditional framework of the nation-state: ‘None of these 
countries’, wrote an eminent British observer early in 1951, ‘which formerly 
played such leading roles on the European stage, has yet recovered its 
self-confidence and internal cohesion. That is why they are attracted by 
the notion of a federation, which would give a new inspiration and to some | 
extent supersede their unstable regimes.’? What is lacking is any reason why 
the crisis of authority, so obvious in France for instance, should be circum- 
vented through demanding allegiance to an international rather than a 
national body, or why the Dutch should entrust the handling of the grave | 
problems which they face in consequence of the war to a Parliament in 
which they would only be entitled (in the case even of ‘Little Europe’) to 
one-fifteenth of the seats.* The dispute between ‘federalists’ and ‘functional- | 
ists’ seems unimportant compared with the fundamental issue of whether | 
or not a European community exists. If it does, then obviously federal 
institutions would be appropriate at least for a period in its constitutional 
evolution: if it does not, it is hard to see how their creation could bring 
the community into existence or how they could function in its absence. 
Would anyone argue with confidence that there were smaller differences 
between France and Germany in 1953 than between the Northern and 
Southern States in America at the time of Lincoln’s election? 

To understand the drive behind the federal idea it is necessary perhaps 
to discard the purely analytical approach. It is worth remembering that it [ 


also ‘Britain and European Federation’, The Round Table, June 1952, for a brief analysis 
of the problem. The possibility of Britain assisting in such schemes without participating 
in them was discussed in my article ‘Britain and Europe’, The Times, 17 Dec. 1951. The 
‘Eden Plan’ presented to the Committee of Ministers of the Council of Europe on 19 Mar. 
1952 represented a step in this direction. One definite move was the signature on 27 May 
1952 of the Treaty of Guarantee between the United Kingdom and the European Defence 
Community, though later developments were to show that it did not go far enough in 
dispelling French fears that Germany would come to dominate the Community. 

1 The Americans, declared Mr. Boothby in Feb. 1952, ‘have attempted to batter the 
unfortunate countries of Western Europe, just trying to stagger to their feet again, into 
solutions of the rearmament problem which are bound to take time to work out. They 
have made the fatal mistake of assuming that political unity can be achieved by means of 
rearmament. The process should have been completely reversed’ (International Affairs, July 
1952, p. 335). After the first visit of President Eisenhower’s Secretary of State to Europe at 
the end of Jan. 1953, it looked as though the new Administration was even more determined f 
than the old to pursue this policy. 

2 Sir Harold Butler, ‘Strasbourg in Retrospect’, The Fortnightly, Feb. 1951. 

3 The unwillingness of Holland to enter an organization of which Great Britain is not a 
member is understandable both in political terms and in the light of the dominant position 
which the Roman Catholic Church holds in ‘Little Europe’. 
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is not merely the longing for international peace that moves its adherents. 
The wish to set up supra-national institutions of a federal kind cannot be 
dissociated from a lingering or perhaps growing antipathy towards the 
Leviathan of the national State in its purely domestic aspects. It is a move- 
ment for breaking down existing units as well as for building new ones. 
It is not an accident that the name of Proudhon occurs with such regularity 
in the literature of contemporary federalism.? The word ‘federal’ in its 
French context has, after all, a long history in this sense from the Féte of 
Federation of 14 July 1790 to the federalist notions of some of the Com- 
munards of 1871; not to mention some of the more far-fetched constitu- 
tional notions of Vichy.’ 

Federalism in Asia and Africa, then, appears in the middle of the 
twentieth century in its classical connotation as providing a solution for a 
political problem of a particular kind: though that is not to say that the 
solution will prove everywhere workable or even acceptable. Federalism 
in Europe is more of a sentiment than a programme; but in the first half 
of the last century this was equally true of Socialism. The historian may 
warn the political scientist not to discount too much the role of sentiment 
in human affairs. 


1 See, for example, Michel Berveiller, ‘Fédéralisme interne et fédéralisme international’, 


Fédération, Aug.—Sept. 1949. 

2 See in particular the numerous writings of the French exponent of federalism, M. Alex- 
andre Marc. 

> See, for example, J. M. Thompson, The French Revolution (1943), chap. xix. 











TOCQUEVILLE AS A POLITICAL 
SOCIOLOGIST' 


J.-P. MAYER 


I 


THERE already exists an edition of Tocqueville which was published in 
1864 by Madame de Tocqueville and Tocqueville’s lifelong friend, Gustave 
de Beaumont. This edition, however, is by no means complete, and it is | 
faulty in some very essential particulars. The new edition which is now | 
appearing is based on the family archives (obtained through the kindness | 
of the present Comte de Tocqueville) and a considerable number of new 
and important documents found in France, England, and the United States. 
It is useful to consider what fresh light this new material throws on Tocque- 
ville as a sociologist and historian, and the following is in the nature of an 
interim report. 

Particularly as a result of the enormous mass of letters that is now being 
published for the first time, we should gain a much better understanding of 
the ultimate purpose of Tocqueville’s work. There is, to begin with, a most 
intriguing correspondence of some 30,000 words with his friend Charles 
Stoffels. This begins in 1830, when Tocqueville was juge d’instruction at 
Versailles, and it ends in 1856, three years before his death, when he had 
just published L’ Ancien Régime. 

A recent writer (Joachim Wach, Types of Religious Experience, Chris- 
‘tian and Non-Christian) has criticized the short biographical study of 
Tocqueville I published in 1939 for not analysing adequately the religious 
foundations of Tocqueville’s thought, and for maintaining that in earlier 
years Tocqueville went through a severe Cartesian crisis of doubt. Professor 





Wach is entirely wrong in this criticism, for Tocqueville writes to Stoffels in 
1831 from Philadelphia: 


Je puis dire qu’alors j’ai combattu avec le doute corps 4 corps et qu’il est rare 


1 This article contains the substance of a lecture delivered by Mr. Mayer at the London 
School of Economics and Political Science on 20 Feb. 1952. Mr. Mayer is directing the 
publication of a twelve-volume definitive edition of Tocqueville’s writings which is being 
prepared under a Commission Nationale established by the Direction Générale des Arts et 
des Lettres and the Direction Générale des Relations Culturelles, and has been assisted by 
the Rockefeller Foundation and the Centre National de la Recherche Scientifique. 

Political Studies, Vol. I, No. 2 (1953, 132-42). 
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méme de le faire avec plus de désespoir: eh bien! j’ai fini par me convaincre que 
la recherche de la vérité absolue, démontrable, comme la recherche du bonheur 
parfait, était un effort vers l’impossible. 





In another passage in the same correspondence two years later we read: 


Jamais, quoi que vous fassiez, vous ne parviendrez a percer dans l’obscurité 
du coeur humain et vous n’arriverez a y voir assez clair pour classer méthodique- 
ment ce qui s’y trouve. 


As regards the religious basis of societies Tocqueville’s thought comes 
nearest, perhaps, to Edmund Burke’s view that ‘Religion is one of the 
greatest bonds of human society’. In a letter to Stoffels of 6 July 1845 
Tocqueville writes: 


Je ne suis ni un philosophe ni un théologien, mais un homme politique qui 
croit a la nécessité des croyances religieuses et qui désirerait passionnément con- 
server 4 son pays ce qui en reste et l’accroitre si la chose est possible. 


Only in his later years did Tocqueville become increasingly close to a 
Catholic belief of the type of Frangois de Sales, and this process now 
becomes abundantly clear in some remarkable letters he exchanged with 
Madame de Swetchine. (Beaumont gave only a very inadequate selection 
of this correspondence.) 

Another extremely important and mainly unpublished correspondence 
is that between Tocqueville and Henry Reeve, the English translator of the 
Démocratie en Amérique and the Ancien Régime. Tocqueville met Reeve 
in Paris in 1835. In 1837 Reeve was appointed Clerk of Appeal and in 1843 
Registrar of the Privy Council, an office which he held until 1887. From 
1840 until 1855 he was also a leader-writer for The Times, to which he con- 
tributed no less than 2,482 articles, an average of 160 a year. From these 
facts it is evident that the correspondence between the two men, taking 
place as it did over the period while their friendship was growing, throws 
fresh light on Franco-British political relations of the time. Moreover, 
Reeve’s somewhat conventional and naive Liberalism serves to throw 
Tocqueville’s political creed into relief. The Frenchman regarded himself 
as a Liberal of a new kind and did not want any party labels (as, indeed, no 
political sociologist should). In this correspondence with Reeve he clearly 
defines his position: referring to the many reviews of the first part of 
Democracy in America, he confesses to his friend: 


Indépendamment de l’intérét sérieux que je prends aux jugements qu’on veut 
bien porter de moi, je suis réjoui en voyant les différentes physionomies qu’on me 
donne suivant les passions politiques qui me citent. C’est une collection de por- 
traits que j'aime a réunir. Jusqu’a présent je n’en ai point trouvé qui ressemblat 
complétement 4 ma vraie figure. On veut absolument faire de moi un homme de 
parti et je ne le suis point. On me donne des passions et je n’ai que des opinions; 
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ou, plutét, je n’ai qu’une passion, l’amour de la liberté et de la dignité humaine. 
Toutes les formes gouvernementales ne sont 4 mes yeux que des moyens plus ou 
moins parfaits de satisfaire cette sainte et légitime passion de ’homme. On me 
préte alternativement des préjugés démocratiques ou aristocratiques. J’aurais 
peut-étre eu de ceux-ci ou de ceux-la, si j’étais né dans un autre siécle, ou dans 
un autre pays. Mais le hasard de ma naissance m’a rendu fort aisé de me défendre 
des uns et des autres. Je suis venu au monde 8 la fin d’une longue révolution qui, 
aprés avoir détruit I’état ancien, n’avait rien créé de durable. L’aristocratie était 
déja morte quand j’ai commencé a vivre, et la démocratie n’existait point encore. 
Mon instinct ne pouvait donc m’entrainer aveuglément ni vers lune ni vers 
autre. habitais un pays qui pendant quarante ans avait essayé un peu de tout 
sans s’arréter définitivement a rien. Je n’étais donc pas facile en fait d’illusions 
politiques. Faisant moi-méme partie de l’ancienne aristocratie de ma patrie, je 
n’avais point de haine ni de jalousie naturelles contre l’aristocratie; et cette aristo- 
cratie étant détruite, je n’avais point non plus d’amour naturel pour elle; car on ne 
s’attache fortement qu’a ce qui vit. J’en étais assez prés pour la bien connaitre, 
assez loin pour la juger sans passion. J’en dirai autant de l’élément démocratique. 
Aucun intérét ne me donnait une pente naturelle et nécessaire vers la démocratie; 
et je n’en avais regu personnellement nulle injure. Je n’avais aucun motif particu- 
lier de l’aimer ni de la hair, indépendamment de ceux que me fournissait ma 
raison. En un mot, j’étais si bien en équilibre entre le passé et l’avenir, que je ne me 
sentais naturellement et instinctivement attiré ni vers l’un ni vers l’autre, et je n’ai 
pas eu besoin de grands efforts pour jeter des regards tranquilles des deux cétés. 
(Cf. Euvres, ed. Beaumont, vol. vi, pp. 70 sq.) 


More than two years later, when he sent Reeve the proofs of the con- 
cluding part of his work, Tocqueville gave a unique summary of his ultimate 
intention for the Démocratie en Amérique and he also touched on the differ- 
ence between his own conception of democracy and that of his friend: 


J’écris dans un pays et pour un pays ou la cause de l’égalité est désormais 
gagnée, sans retour possible vers l’aristocratie. Dans cet état de choses, j’ai senti 
que mon devoir était de m’appesantir particuliérement sur les mauvaises tendances 
que l’égalité peut faire naitre, afin de tacher d’empécher mes contemporains de 
s’y livrer. C’est la seule tache honorable pour ceux que écrivent dans un pays ou 
la lutte est finie. Je dis donc des vérités, souvent fort dures, 4 la société francaise 
de nos jours et aux sociétés démocratiques en général; mais je les dis en ami et 
non en censeur. Il faut que votre traduction me conserve ce caractére: je ne le 
demande pas seulement au traducteur, mais 4 l’homme. II m’a paru que dans la 
traduction du dernier livre vous aviez, sans le vouloir et en suivant linstinct de 
vos opinions, coloré trés-vivement ce qui était contraire a la démocratie, et plutét 
éteint ce qui pouvait faire tort 4 l’aristocratie. Je vous prie trés-instamment de 
lutter contre vous-méme sur ce point, et de conserver 4-mon livre son caractére 
qui est une impartialité véritable dans le jugement théorique des deux sociétés, 
Pancienne et la nouvelle, et de plus un désir de voir la nouvelle se fonder. (Cf. 
uvres, ed. Beaumont, vol. vii, pp. 177 sq.) 
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One cannot read Tocqueville’s correspondence with Reeve without 
regretting the increasing formalizing and bureaucratizing of our relations 
with our neighbours across the Channel. For instance, when Tocqueville 
was Foreign Minister in Odilon Barrot’s Cabinet, he corresponded privately 
with Reeve on any point that he thought required to be stressed with 
British Ministers or with The Times. It is almost impossible to conceive 
French Foreign Ministers of today maintaining such intimate relations with 
their British counterparts. But in those days a European political and intel- 
lectual élite was aware of common purposes and aims: such élites have 
disappeared with the coming of the ‘mass age’ in which we live and nothing 
has taken their place. 

There are two other sets of correspondence with intimate friends which 
again are for the greater part unpublished: letters Tocqueville exchanged 
with Gustave de Beaumont and with Jean-Jacques Ampere; and there are 
finally some twenty-five letters from Tocqueville to his wife, Mary Mottley, 
which enable us for the first time to comprehend the depth of their relation. 
I have certainly found many more unpublished letters of Tocqueville than 
Gustave de Beaumont included in his edition: the relation is probably four 
to one; in other words, about 80 per cent. of Tocqueville’s correspondence 
has remained unpublished until now. From this estimate it will be evident 
that a new valuation of Tocqueville’s life and work should henceforth be 
possible. Moreover, as Tocqueville was one of the great letter-writers of 
French literature, it is by no means unlikely that his letters may be ranked 
even above his published works. 


II 


One cannot live with Tocqueville, as I have been doing for many years, 
without gaining a new outlook on his works. He published the first part of 
Democracy in America at the age of twenty-nine. It took him five years to 
write the two volumes. Almost overnight world fame was established, con- 
temporaries acclaiming him the Montesquieu of the nineteenth century. 
The work was at once translated into English; and it was also published in 
the United States; it became the spiritual property of the Anglo-American 
world. It is still used in American universities as a textbook, and we have 
now an excellent scholarly American edition by Philip Bradley. But its 
impact on the English mind was undoubtedly deeper. John Stuart Mill 
wrote a notice of it for the London and Westminster Review in a penetrating 
article (in those days important books were still reviewed at great length), 
and it was Mill who perceived that the book opened a new era in political 
science. Through Mill, its impact reached Dicey and Bryce a generation 
later, and, after them, Harold Laski, who did much to revive interest in 
Tocqueville. Nor was the influence of this first great book of Tocqueville 








136 TOCQUEVILLE AS A POLITICAL SOCIOLOGIST 


confined to the Anglo-American world. It was also at once translated into 
German; an Hungarian translation appeared in 1841; a Russian translation 
was undertaken in 1860; an Italian version was published in 1882. It would 
require more space than I have at my disposal here to analyse the fertile 
influence of this masterpiece on Tocqueville’s time and on subsequent 
generations; but perhaps I may be allowed to refer to the annotated biblio- 
graphy I have appended to the second volume of my edition of the 
Democracy. 

Yet Tocqueville did not rest after the success of this first book. He imme- 
diately set to work on the second, and concluding, part which took him 
another four years to complete. (He was a slow worker who knew that good 
things take their time to ripen.) It is true that the second part was less suc- 
cessful than the first, at least as far as the general reading public was con- 
cerned; yet I have always felt that it was the greater book. Tocqueville 
himself complained in a letter to Mill, who again wrote a notice of it, this 
time for the Edinburgh Review: 


Le succés de cette seconde partie de la Démocratie a été moins populaire en 
France que celui de la premiére. Je ne crois pas beaucoup de notre temps aux 
erreurs littéraires de l’opinion publique. Je suis donc trés occupé a rechercher 
avec moi-méme dans quel défaut je suis tombé: car il y en a un considérable, cela 
est probable. Je crois que le vice que je cherche se trouve dans i.. donnée méme 
du livre qui renferme quelque chose d’obscur et de problématique qui ne [se] 
saisit pas de la foule. Quand je parlais uniquement de la société démocratique des 
Etats-Unis, cela se comprenait aussitét. Si j’avais parlé de notre société démo- 
cratique de France, telle qu’elle se produit de nos jours, cela se serait encore bien 
compris. Mais en partant des notions que me fournissaient la société américaine 
et francaise, j’ai voulu peindre les traits généraux des sociétés démocratiques dont 
aucun complet modeéle n’existe encore. . . | Cest ici que l’esprit du lecteur ordi- 
naire m’échappe. II n’y a que des hommes trés habitués a la recherche des vérités 
générales et spéculatives qui aiment a me suivre dans une pareille voie. Je crois 
que c’est 4 ce péché originel du sujet, bien plus qu’ la maniére dont j’en ai traité 
telle ou telle partie, que je dois attribuer l’effet comparativement moindre produit 
par ce livre. 


Great analytical writers like Montaigne, Pascal, Montesquieu—and Tocque- 
ville belongs to this class—rarely deceive themselves: they know what they 
are doing: they know their achievements as well as their shortcomings; it is 
only we moderns who are deceived by success. 

The broad general features of democratic societies which Tocqueville 
wished to portray did not themselves yet exist, but Tocqueville succeeded 
nevertheless quite remarkably and uniquely in forecasting them. The final 
paragraph of the first part of the Democracy provides a striking example 


1 My italics (J.-P. M.). 
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of this power of his to anticipate future trends of social development. (It 
should be borne in mind that these sentences were written in 1835, thirteen 
years before the publication of The Communist Manifesto.) 


Il y a aujourd’hui sur la terre deux grands peuples qui, partis de points 
différents, semblent s’avancer vers le méme but: ce sont les Russes et les Anglo- 
Américains. 

Tous deux ont grandi dans l’obscurité; et tandis que les regards des hommes 
étaient occupés ailleurs, ils se sont placés tout 4 coup au premier rang des nations, 
et le monde a appris presque en méme temps leur naissance et leur grandeur. 

Tous les autres peuples paraissent avoir atteint 4 peu prés les limites qu’a 
tracées la nature, et n’avoir plus qu’a se conserver; mais eux sont en croissance 
[Tocqueville adds here a footnote in which he says: La Russie est, de toutes les 
nations de l’ancien monde, celle dont la population augmente le plus rapidement, 
proportion gardée]: tous les autres sont arrétés ou n’avancent qu’avec mille 
efforts; eux seuls marchent d’un pas aisé et rapide dans une carriére dont I’cil ne 
saurait encore apercevoir la borne. L’Américain lutte contre les obstacles que lui 
oppose la nature; le Russe est aux prises avec les hommes. L’un combat le désert 
et la barbarie, l’autre la civilisation revétue de toutes ses armes: aussi les con- 
quétes de l’Américain se font-elles avec le soc du laboureur, celles du Russe avec 
l’épée du soldat. 

Pour atteindre son but, le premier s’en repose sur l’intérét personnel, et laisse 
agir, sans les diriger, la force et la raison des individus. 

Le second concentre en quelque sorte dans un homme toute la puissance de la 
société. 

L’un a pour principal moyen d’action la liberté; l’autre la servitude. 

Leur point de départ est différent, leurs voies sont diverses; néanmoins, chacun 
d’eux semble appelé par un dessein secret de la Providence a tenir un jour dans 
ses mains les destinées de la moitié du monde. (Cf. Euvres completes, ed. Mayer, 
I. 1, pp. 430 sq.) 


The second part of the Democracy is full of analyses of the new society of 
the mass age. This volume is in my opinion the greatest contribution from 
political sociology in the nineteenth century or in our own time towards an 
interpretation of our civilization. Yet it is based, perhaps, on no more than 
one single central thesis: 


Je pense, que dans les siécles démocratiques qui vont s’ouvrir, l’indépendance 
individuelle et les libertés locales seront toujours un produit de l’art. La centralisa- 
tion sera le gouvernement naturel. 


The substance of this thesis can already be found in the important essay 
Tocqueville wrote in 1836 for Mill’s London and Westminster Review; it 
is repeated, as we have just seen, in Democracy in America, and it occurs 
again in the Ancien Régime. 

One implication of this thesis should perhaps be stressed here. The 
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centralizing tendency created in France what is commonly known as ad- 
ministrative law. Tocqueville considered that the absence of administrative 
law in the Anglo-American countries was the decisive sociological differ- 
ence between the working constitutions of those countries and that of 
France. Dicey wrongly followed Tocqueville’s thesis in his Law of the Con- 
stitution, the views expressed in which tended to be accepted until the con- 
stitutional significance of administrative law in Britain was analysed by 
Cecil Carr and William Robson. Tocqueville, however, had a much wider 
conception of the character of administrative law than Dicey had attributed 
to him and was much nearer in his views to those of our own time. For we 
read, in a report he prepared for the Académie des Sciences Morales et 
Politiques in 1846 on a work by Macarel on French administrative law and 
its institutions and principles, the following sentences: 


Non seulement il s’agit de principes nouveaux et d’institutions nouvelles, mais 
encore de principes qui seront adoptés, et d’institutions qui seront imitées peu a 
peu par tous les peuples de ’Europe. On peut prévoir que notre droit administra- 
tif deviendra graduellement celui du monde civilisé; il étendra sans cesse son 
empire, moins encore a cause de son excellence que grace 4 sa conformité avec la 
condition des hommes de notre temps. Assurément vous ne croyez pas plus que 
moi, Messieurs, que notre systéme administratif soit né d’un accident, ait été créé 
par les volontés arbitraires d’une assemblée ou par le génie égoiste d’un grand 
homme. Non, il a été le résultat nécessaire de la révolution sociale qui s’est 
opérée en France a la fin du siécle dernier et qui se continue avec des phases 
diverses dans le reste du monde. 


Professor Robson might have chosen these sentences as the epigraph for 
his Justice and Administrative Law. 

Tocqueville attempted to analyse the limits and the dangers of this cen- 
tralization in all its implications and, more important, he proposed certain 
safeguards of liberties. He was not always right in his diagnosis of cen- 
tralization. The complexity of centralization inevitably renders the State a 
monster more formidable than even Thomas Hobbes could conceive; and 
Tocqueville’s proposed remedies are not sufficient. Secondary electoral 
bodies, independent courts of law, freedom of the press, parliamentary 
inviolability—these are certainly important safeguards for the individual 
within the democratic State; but are they not undermined by the greater 
weight of the new Leviathan? Perhaps Tocqueville’s aristocratic instincts 
were too strong for him to see the necessity for creating new moral élites 
based upon small communal units and reinforced by disinterested and loyal 
leadership in the centralized State apparatus. (I do not believe that the 
Welfare State of our time has yet begun to see these problems.) None the 
less, no other political sociologist of the nineteenth century so penetratingly 
analysed the tendencies of the ‘democratic centuries’ as Tocqueville did; 
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and it is disappointing how small a place has been found for him in 
‘histories of political thought’. G. H. Sabine, for instance, in his History of 
Political Theory (to name only one of the more recent standard works), 
does not even mention him. Yet the reason for such omissions is, I think, 
easy to find. Tocqueville was not an abstract thinker. Most histories of 
political ideas are histories of abstractions; and the history of political ideas 
which treats political ideas as living ideas, as ideas in a real setting, has still 
to be written. 

Political and social ideas were for Tocqueville always applied ideas. He 
was a true contemporary of Burckhardt, who always claimed against 
Nietzsche that he was such a ‘poor’ philosopher. We need only to look at 
Tocqueville’s second great book which was published posthumously in 
1893, his Souvenirs, in order to understand how social and political ideas 
are treated by him as embedded in the complex structure of the reality; in 
the history which man creates and in which he participates. He ha pro- 
phesied the 1848 Revolution, that great watershed of political thought, to 
his sceptical and complacent colleagues in Louis-Philippe’s Chamber. When 
his prophesy fulfilled itself a few weeks later, he became a participant, and 
a participant who did not act blindly as many politicians do, for he acted 
always with his powerful and analytical mind in control. No later historian 
of the Revolution has equalled him in perspicacity; none has so thoroughly 
laid bare the dynamic force of the revolutionary events: not Marx, not 
Proudhon, not Louis Blanc, not our own contemporaries. Again, Tocque- 
ville stresses his abhorrence of any simplified type of historical explanation: 


Je hais, pour ma part, ces systémes absolus, qui font dépendre tous les événe- 
ments de histoire des grandes causes premiéres se liant les unes aux autres par 
une chaine fatale, et qui suppriment, pour ainsi dire, les hommes de Phistoire du 
genre humain. . . . Les faits antérieurs, la nature des institutions, le tour des 
esprits, l’état des moeurs, sont les matériaux avec lesquels il [le hasard] compose 
ces impromptus qui nous étonnent et nous effraient. (Souvenirs, 1893 edition, 
pp. 88 sq.) 


The author of this passage, if he lives up to his promise (and Tocqueville 
did), must be a greater sociologist than Marx ever was. For Tocqueville did 
not shun the early experiments of French Socialism: he knew how to relate 
them to his own more cautious political and social philosophy; and he 
asked himself in the Souvenirs a vital question which was more burning to 
him than to most of his conservative and less disciplined contemporaries, 
Donosco Cortes included: 


Le socialisme restera-t-il enseveli dans le mépris qui couvre si justement les 
socialistes de 1848? Je fais cette question sans y répondre. Je ne doute pas que les 
lois constitutives de notre société moderne ne soient fort modifi¢es 4 la longue; 
elles ’ont déja été dans beaucoup de leurs parties principales, mais arrivera-t-on 
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jamais a les détruire et 4 en mettre d’autres a la place? Cela me parait imprati- 7 
cable. Je ne dis rien de plus, car, 4 mesure que j’étudie davantage I’état ancien To 
du monde, et que je vois plus en détail le monde méme de nos jours; quand je wit 
considére la diversité prodigieuse, qui s’y rencontre, non seulement parmi les out 
principes des lois, et les différentes formes qu’a prises et que retient, méme au- ind 


jourd’hui, quoi qu’on en dise, le droit de propriété sur la terre, je suis tenté de 


; Pte er - : me. 
croire que ce qu’on appelle les institutions nécessaires ne sont souvent que les bee 
institutions auxquelles on est accoutumé, et qu’en matiére de constitution sociale, of ] 


le champ du possible est bien plus vaste que les hommes qui vivent dans chaque 
société ne se ’imaginent. (Cf. Souvenirs, 1893 edition, pp. 111 sq.) a 


We see with what care Tocqueville weaves political and social ideas into ™ 
the fabric of history as a whole. It is with this equipment that he approached a 
his last task, his Ancien Régime et la Révolution. This book is to me his os 


finest achievement, his triumph. True, for factual analysis of the Revolu- 
tion, there are today many books which are more up to date; but Thompson 


in this country, Brinton in the United States, Sagnac or Georges Lefebvre = 
in France, could avail themselves of nearly a hundred years of scholarship Tc 
which was begun seriously only with Tocqueville’s work. And it was by no mee 
means a new subject to him when he began the Ancien Régime, for he had A his 
already sketched the general framework in 1836 in an article for the London Fi 
and Westminster Review which was admirably translated by Mill. (A com- bel 
parison of the later product of the master with this intuitive essay written hi: 
when he was thirty reveals much about the creative activity of a great 
sociologist.) : : 





Again it took nearly two generations before Tocqueville’s real intention 
was appreciated, although he revealed it clearly enough in a letter to his | 
great friend, the Comte de Kergorlay: 

Il n’y a, au fond, que les choses de notre temps qui intéressent le public et qui ge 
m’intéressent moi-méme. La grandeur et la singularité du spectacle que présente | 


so 


le monde de nos jours absorbe trop l’attention pour qu’on puisse attacher beau- | A 
coup de prix a ces curiosités historiques qui suffisent aux sociétés oisives et | = 
érudites. Mais quel sujet contemporain choisir? Ce qui aurait le plus d’originalité { th 
et qui conviendrait le mieux a la nature et aux habitudes de mon intelligence, al 
serait un ensemble de réflexions et d’apergus sur le temps actuel, un libre juge- as 
ment sur nos sociétés modernes et la prévision de leur avenir probable. Mais T 
quand je viens a chercher le nceud d’un pareil sujet, le point ot toutes les idées R 
qu’il fait naitre se rencontrent et se lient, je ne le trouve pas. Je vois des parties D 
d’un tel ouvrage, je n’apercois pas d’ensemble; j’ai bien les fils, maislatrame me | 

manque pour faire la toile. Il me faut trouver quelque part, pour mes idées, la Ww 


base solide et continue des faits. Je ne puis rencontrer cela qu’en écrivant l’his- S 

toire; en m’attachant 4 une époque dont le récit me serve d’occasion pour peindre 
les hommes et les choses de notre siécle, et me permettre de faire de toutes ces 
peintures détachées un tableau. Il n’y a que le long drame de la Révolution 
francaise qui puisse fournir cette époque. 
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Two points connected with the above need perhaps to be stressed. 
Tocqueville indicates in these lines that while he was always concerned 

with the present, he could not formulate the problems of the present with- 

out going into their historical antecedents, and the Ancien Régime is, 

indeed, a sociological interpretation of the growth of the universal pheno- 

menon of centralization. But what was intuition in 1836 or 1840 has now 

become solid historical fact, and it can be illustrated by a subtle analysis 

of European administrative and legal institutions. Tocqueville had worked 

patiently for years in the provincial archives in the Touraine, he had learned 

German and visited the Rhineland in order to be able to compare French 

and German pre-Revolutionary institutions. He became an economic his- 

torian long before economic history was an academic fashion; he analysed 

ideologies and their function in the historical process some years before 

Marx wrote his preface to the Critique of Political Economy; and it is per- 
haps worth drawing attention to a sentence on p. 179 of the Ancien Régime 
(in my edition): ‘je parle des classes, elles seules doivent occuper l’histoire’. 
Tocqueville and those who may be willing to follow him have nothing to 
learn as regards method from the so-called materialistic conception of 
history. The perpetual theme of the social revolution which has been 
Europe’s fate since the break-up of the medieval order is, Tocqueville 
holds, the conflict between equality and freedom. The centralizing trend of 
history makes us equals whether we like it or not; the problem is how to 
preserve our freedom. Le Play once said that the Ancien Régime had no 
conclusion. I believe there is a profound truth in this. The new structure of 
society had to develop before any conclusion could be sought. 

The impact of the Ancien Régime was perhaps less obvious than that of 
the Democracy. Not that Tocqueville’s contemporaries or men of later 
generations failed to see the originality of its methods and conception: 
Albert Sorel and Taine, Esmein and Fustel de Coulanges, were all deeply 
impressed by it; Reeve translated it, Greg reviewed it in The Times and in 
the Edinburgh Review, and later Dicey, very rightly as I believe, ranked it 
above the Democracy in maturity. All of these hailed the Ancien Régime 
as a new masterpiece, but I feel that nobody except Dilthey, who placed 
Tocqueville with the great political analysts, with Aristotle, Machiavelli, 
Ranke, understood its deeper implications. I have nothing to add to 
Dilthey’s judgement. 

Tocqueville was not unaware of the philosophical character of his last 
work, for he writes to Gustave de Beaumont on 10 January 1851, from 
Sorrento: 


Il y a longtemps, comme vous savez, que je suis préoccupé de lidée d’entre- 
prendre un nouveau livre. J’ai pensé cent fois que si je dois laisser quelques traces 
de moi dans ce monde, ce sera bien plus par ce que j’aurai écrit que par ce que 
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jaurai fait. Je me sens d’ailleurs plus en état de faire un livre aujourd’hui qu’il y a 
quinze ans. Je me suis donc mis, tout en parcourant les montagnes de Sorrente, 
a chercher un sujet. // me le fallait contemporain, et qui me fournit le moyen de 
méler les faits aux idées, la philosophie de Vhistoire a histoire méme.' Ce sont 
pour moi les conditions du probléme. J’avais souvent songé a l’Empire, cet acte 
singulier du drame encore sans dénouement qu’on nomme la Révolution fran- 
¢aise, mais j’avais toujours été rebuté par la vue d’obstacles insurmontables et 
surtout par la pensée que j’aurais l’air de vouloir refaire des livres célébres déja 
faits. Mais cette fois le sujet m’est apparu sous une forme nouvelle qui m’a paru 
plus abordable. J’ai pensé qu’il ne fallait pas entreprendre Vhistoire de Empire 
mais chercher 4 montrer et 4 faire comprendre la cause, le caractére, la portée des 
grands événements qui forment les anneaux principaux de la chaine de ce temps; 
les faits ne seraient plus en quelque sorte qu’une base solide et continue sur 
laquelle s’appuieraient toutes les idées que j’ai dans la téte, non-seulement 
sur cette Epoque, mais sur celle qui l’a précédée et suivie, sur son caractére, sur 
Phomme extraordinaire qui l’a remplie, sur la direction par lui donnée au mouve- 
ment de la Révolution frangaise, au sort de la nation et 4 la destinée de toute 
PEurope. 


Tocqueville was no narrow specialist failing to see the wood for the trees; 
and we today have much to learn from that unifying perception of his which 
grasped in one complex whole, with the mastery of genius, sociology, philo- 
sophy of history, and historical fact. 


1 My italics (J.-P. M.). 
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CIVIL SERVANTS IN WASHINGTON! 


R. N. SPANN 


University of Manchester 


I. THE CHARACTER OF THE 
FEDERAL SERVICE 


ALEXIS DE TOCQUEVILLE wrote an early appraisal of the American 
public servant. “Public officers in the United States are commingled with the 
crowd of citizens; they have neither palaces, nor guards, nor ceremonial 
costumes. . . . In the estimation of the democracy a government is not a 
benefit but a necessary evil. . . . A public officer in the United States is 
uniformly civil, accessible to all the world, attentive to all requests, and 
obliging in his replies.’? An attractive picture, though somewhat diminished 
by what follows. They are, he adds, ‘frequently inferior, both in point of 
capacity and of morality, to those whom aristocratic institutions would 
raise to power’; but this was compensated for by the fact that ‘their interest 
is identified and compounded with that of the majority of their fellow- 
citizens’. He contrasted, to their disadvantage, the public servants of aristo- 
cratic England. American public officers were second-rate because they 
changed too often, in a restless country. Office carried with it less power in 
a democracy, and ‘the pursuit of wealth diverts men . . . from the pursuit 
of power’ in an expanding economy. Democracies underpaid their officials, 
more particularly their high officials. 

A century’s change has made de Tocqueville out of date. Civil servants 
in Washington now have palaces, the most palatial ones owed to Hoover; 
they commingle mainly with one another. They are still highly accessible, 
at least to the inquiring visitor. Some change, but many more remain. Office 
carries more power than it did, but pay is still moderate. Senior officials are 
worse off than English ones, but now much better off than French ones. 

’ This article, and another to follow in the next issue on the ‘Higher Civil Service and its 
Future’, are based on materials gathered while the writer held a Fellowship of the Rocke- 
feller Foundation during 1950-1. They relate mainly to the Federal Service as it was at that 


time. 
2 Democracy in America (World’s Classics ed.), pp. 142-3. - 
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Their public prestige is lower than either’s, though on the whole improving. 
They are not noticeably second-rate. But the general point remains. Ameri- 
can democracy has taken a long time to adjust itself to the idea of an official 
class. Sections of it are still quick, for example, to suspect corruption, or 
disloyalty, where none exists. The class itself has been correspondingly slow 
to achieve internal coherence, and is still readier to identify itself with parti- 
cular skills or programmes or bureaux than with the Federal service. There 
is no equivalent phrase to ‘I’m a civil servant’ to slip easily off the American 
tongue. 

The reasons for this are complex, and cannot be discussed here in detail. 
Distrust of hierarchy and caste (an Englishman does wisely to speak always 
of the ‘administrative grade’), competitiveness, sectional and local loyalties, 
the belief that progress comes piecemeal, are some of the more obvious 
habits of mind that seem relevant. They are not necessarily opposed to the 
purposes of government. On the contrary, they can be invoked in its favour 
when it attacks monopoly, constructs you and your neighbour a bridge or a 
dam, brings in new men, or builds a strong America to compete with aggres- 
sive powers outside. They are more opposed to consistent and coherent 
purpose, held to without passion over long stretches of time, as de Tocque- 
ville also noted. The kind of high-level mediocrity needed to ‘carry on the 
King’s government’, not wholly stagnant when no evidently new large en- 
terprises are afoot, is what is hardest for such a temperament to achieve; 
and it answers you: ‘Are there not always large new things to do?’ 


II 


Numerically speaking, the British and the American civil services are 
both products of the last century and a half. In 1800 there were about 3,000 
Federal officials in the United States and 17,000 in Great Britain; most of 
them were revenue officers and postal workers. By 1950 the Federal service 
was nearly twice as large as the British civil service, about 2 million com- 
pared with just over 1 million.’ © 

Certain differences are worth noting. First, the United States has well- 
entrenched State governments. In the early nineteenth century they prob- 
ably offered a preferable career to seekers of public office; and they 
employed about 750,000 in 1950.” Secondly, of the offices in the continental 
United States in 1950, 8 per cent. were not in the competitive service. The 


! Precise comparisons are difficult owing to deficiencies in the statistics. The figures 
include ‘industrial’ staffs and ‘minor and manipulative grades’. The rest, what we might call 
‘civil servants proper’, seem to have numbered 800,000-900,000 in the United States and 
450,000 in Great Britain. 

2 Excluding 300,000 teachers. There were about 3-5 million local government employees, 
half of whom were in the education service. 
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actual number subject to Patronage (in the ordinary meaning of that term) 
was much smaller, partly because some agencies outside the regular recruit- 
merit systems of their own. But the figure is the only one available, and the 
merit systems of their own. But the figure is the only one available, and the 
trend is clear. It was over 25 per cent. in 1940, 50 per cent. in 1904, and 
90 per cent. in 1883. Thirdly, the technical expert has a larger place in the 
American service; the professional and technical group is about one-third 
the size of the administrative and clerical, compared with less than a quarter 
in Great Britain. As few as 11 per cent. of Federal servants were employed 
in Washington, the rest in the field. Only the former will be discussed below; 
but the reader should bear in mind that the average Federal official works 
far away from Washington, in a regional or local office of his agency. The 
same is, of course, true nowadays in Great Britain, where over two-thirds of 
the civil service works away from London. But greater distance from the 
capital and the large diversity of the American scene often make field offi- 
cials more important people than in this country, who sometimes work with 
a good measure of independence. 

Finally, there is no Administrative Grade in the American civil service. 
Recruitment to senior positions is either ‘political’ or from career employees 
who have entered at various levels and under many different titles. The 
details are complicated and confusing; and it is hard to tell how much prac- 
tical difference they make. To Americans the British system, with its fixed 
ages of recruitment to different broad sections of the service, has seemed 
unduly to limit promotion across the barriers and the entry of experienced 
persons from outside. Englishmen, if they had even been much interested 
in the American civil service, might have wondered at the tendency to turn 
administrative work into a large number of specialisms; and have guessed 
that it resulted in at least as many missing rungs in the promotion ladder 
for the average entrant, political considerations apart. 

Patronage, the place of the expert, the absence of an administrative corps 
—in all these respects the history of the two services has differed. Yet in all 
they are now possibly getting more alike. The patronage is a shadow of 
what it once was. The expert is on the rise in Great Britain; and it is much 
easier now for a British civil servant to jump the old barriers. In America 
attention is concentrated at present on ‘executive development’, on how to 
produce good senior administrators by proper training and career planning 
inside the civil service; and the Civil Service Commission is also busily 
recruiting from the colleges, under such titles as Junior Management Assis- 
tant, something as like an Assistant Principal as differences of national out- 
look and vested interest will allow. Nevertheless, in spite of these trends, 
some important differences remain. 
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The United States began with a neater system of departments than the A: 
British and now have one more complicated. There were still only nine in 
departments with Cabinet status in 1950. But about twenty-five major, and So 
many other minor, agencies had grown up outside them. Some are single- tie 
headed, and ‘executive departments’ in all but name, such as the Federal § de 
Security Agency. Others are semi-independent boards which run or regulate 9} (th 
economic enterprises. Great Britain also has such boards, but a crucial dif- | tw 
ference is that here they tend to be farmed out for supervision to Ministers. re] 
In the United States they add directly to the President’s burdens. — 
More important are other factors that have hindered co-ordinated action, § an 
of which the independent agency is partly a reflection. For example, Con- As 
gress insisted from the first on its right to create all offices not mentioned in §  kir 
the Constitution, and as time went on often defined the content and range | 
of office. An early case was the Treasury Act of 1789, which not merely mu 
was silent as to the President’s authority over his Secretary of the Treasury, bee 
but also vested important powers in subordinate officers of the department. fiel 
These subordinates were at the time (some still are) subject to senatorial cor 


confirmation of their appointments. Most important of all, Congress de- of t 
veloped the habit of appropriating money in detail for the various depart- Pla 
mental activities and has wanted to see and to interrogate the ‘responsible’ } De 
officials. These and other factors have produced any number of private | pre 
empires in American government, and make its formal structure a very J 
imperfect guide to what really happens. It does not necessarily disable a } and 
clever official to have more than one master. There is some reason to sup- |} Pre 
pose that the Treasury Statute was partly the idea of the Secretary of the |} yea 
Treasury. But it weakens executive cohesion and the unity of the hierarchy. 9 sim 
Partly for these reasons the internal structure of the departments is less 9 to 1 
uniform than in Great Britain. The traditional department has consisted of | exp 
a group of bureaux, under a Commissioner or Director, the “bureau chief’. 
Some, like the Interior Department, have been loose collections of semi- | 
independent units of this kind; in others, such as the State Department, the F 
links in the chain have been firmer. Recent administrative reorganizations § poi 
have cleared up some of the confusion. Old bureaux have sometimes been J clas 
grouped under Administrations, as in the Department of Agriculture. Con- | 
gress seems to be abandoning its claim to prescribe functions in detail, | Pre; 
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But the main change in the last twenty years has been the growth of the § rem 
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* Though his power of removal was soon established, and Andrew Jackson settled the @ .., d 
issue when he discharged his Secretary of the Treasury in 1833, to get one who would accept | : 
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Secretary’s staff. Formerly there were few officials not in some bureau or 
other. A typical department would have one or two politically appointed 
Assistant Secretaries, whose functions we shall discuss, but who were not 
in general in the line of operations. There was a politically appointed 
Solicitor, who might play a major role in co-ordinating departmental activi- 
ties. There was a Chief Clerk, again sometimes an important figure. Many 
departments had Budget Officers, and one or two had Personnel Directors 
(though this was not mandatory until 1938). Finally, there might be one or 
two Assistants engaged in staff work for the Secretary and others. These 
represented the senior central staff of the department. Only in a few agencies 
—particularly the independent commissions—was there anyone at all like 
an English Permanent Secretary, though the Chief Clerk or an occasional 
Assistant Secretary of long tenure or an Assistant sometimes acted as a 
kind of ‘general manager’ and controlled housekeeping functions. 

Since the early 1930’s the functions of this body of staff officers have 
multiplied and their number has increased. The old general managers have 
been succeeded by Administrative Assistant Secretaries, ruling over the 
fields of finance, organization, and establishments, &c. Assistants have be- 
come legion, and groups of them have at times formed a collective alter ego 
of the Secretary, as in the Agriculture Department under Mr. Wallace, or a 
Planning Staff. Departments have more Assistant Secretaries—the State 
Department has at least twelve officials with this name or status. But the 
precise pattern of activities and relationships varies as much as it ever did. 

Just as departmental staffs have multiplied, so has the President’s Staff, 
and in response to much the same problems. The Executive Office of the 
President, which did not exist in 1930, had over 1,100 employees twenty 
years later. The relations of this staff to the operating departments posed 
similar questions to those presented by the relations of departmental staffs 
to the bureaux. How best to use them was the object of still unsettled 
experiment in 1950. 







IV 


From the start it was established that Federal officials were to be ap- 
pointed, and not elected, an important step in the recognition of an official 
class. The President was to appoint them, ‘by and with the advice and 
consent of the Senate’, unless Congress decreed otherwise, and left it to the 
President alone or to heads of departments. The usual view in the early 
years was that tenure of most offices would normally be permanent, and 
removals a matter for the President or the departmental head. This view of 
removals is generally held today, in spite of some intervening controversy 
and a few doubtful cases. Tenure for most offices is now secured by civil 
service statutes and rules. 
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Between comes the history of the Patronage, or of the form of patronage 
known as the Spoils System. The story of the American civil service has 
been told largely, perhaps excessively, in its terms. Patronage in this context 
means the exercise of influence to help someone to obtain a public office. 
Complications only arise when we ask: whose influence, how exercised and 
with what motive, for what kind of office, and with what effect on standards 
of public service? The influence may come from the executive, the legisla- 
ture, or some third source. Great presidents, from Andrew Jackson to 
Franklin Roosevelt, have made the Patronage an instrument of executive 
policy; at other times it has disintegrated into a mass of mainly sectional or 
individual weapons, or just a muddle. It is also worth noting that Congres- 
sional patronage is not to be identified with that of local party organizations 
or of pressure groups. Senator Paul Douglas, defending his recent opposi- 
tion to a plan for removing the requirement of Senate confirmation of post- 
masters, argued that liberal-minded Congressmen would be injured by the 
change. The Patronage, he wrote, ‘does somewhat increase our political | 
influence in our home States and districts’, in relation to that of the special | 
interest groups and party machines.' He also held the view that Senators | 
made better choices than ‘the internal politics of the post office system. ... | 
Service politics . . . is generally as rough or indeed even rougher than... | 
political politics.’ It is, indeed, easily forgotten that ‘political politics’ is only | 
one form of politics. In 1950 perhaps the most important kind of patronage | 
in the American civil service was internal, a network of personal con- | 
nexions and friendships. | 

Again, the exercise of patronage may vary from the most casual endorse- 
ment of numerous applicants to the prescribed choice of some individual. § 
It may be an instrument of policy or one of benevolence. The offices may 
be major or minor, in terms of influence or pay; a valuable ‘place’ is not 
necessarily an important one. Patronage may strengthen or weaken execu- 
tive unity, produce good or bad officials. All these possibilities have been 
tealized at different times in the United States. 

In its early days the Patronage was in part at least an instrument of 
reformers, a weapon in the revolt against rule by the rich and well estab- 
lished. It never ruled wholly unchecked in Washington, ‘a large residuum, 
often composed of those performing the most technical duties, was always 
left in their places’.? It was often used to good purpose, at least before the 
Civil War. Nevertheless, there was a vigorous reform movement by the 
1850’s, and in 1853, the year in which the Trevelyan—Northcote report was 

1 Letter to the New Republic, 14 July 1952. Mr. Paul Appleby has given as one reason 
for the decline of party spoils the fact that departments increasingly ‘have to play specific 
kinds of politics other than party politics. . . . Parties and pressure groups in a way are 


competitive’ (Big Democracy, pp. 132-3). 
2 Carl Fish, The Civil Service and the Patronage, p. 182. 
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presented to the British Treasury, Congress made qualifying examinations 
a condition of entry to the Federal service, though with small results.' The 
coming of the Civil War interrupted these developments, but in another 
sense made reform more certain. The Patronage damned itself in the post- 
war period by losing all connexion with respectable policy. It worked to 
weaken the executive, to prevent change, to support corrupt machines, and 
as an instrument of one-party rule. The civil service reform movement 
speedily revived as a moral crusade. 

It was this period that set the temper of the reform movement, and 
encouraged a possibly exaggerated belief that a complete formula for 
good government was contained in the words, ‘keep the rascals out’. The 
reformers were mainly Easterners, rich lawyers and publishers, politicians 
with contacts abroad.* They worked for nearly twenty years before Con- 
gress acted, under the shadow of the 1884 election, which, as feared, pro- 
duced a Democrat as President. The Pendleton Act of 1883 was passed; by 
1896 nearly half the Federal offices were ‘under civil service’, by 1932 four- 
fifths, and by 1950 nine-tenths. 

The remnant of spoils in the strict sense, of jobs given mainly or wholly 
because of party services, is now almost entirely confined to the field ser- 
vices. In Washington itself there are not many spoilsmen, and other types 
of patronage, personal, professional, and clientele, are more important. 
Most civil servants now have secure employment, at least in the sense that 
it is as hard to dismiss individuals from career positions as in Great Britain. 
In one respect, however, some American officials remain highly insecure, 
even when they are not in the ‘political’ sector. Congress, as we have said, 
uses its detailed control of appropriations to fix the number of offices; and 
in the American civil service,’ unlike the British, tenure inheres in the office, 
not the man. Civil service status guarantees no job if the job is abolished. 
This was no academic point in the post-1945 period when the service 
was rapidly contracting. It is a permanent horrid possibility in vulnerable 
agencies and sections of agencies, where violent shifts in the appropriation 
are not unknown. 


' A cautious salary classification act passed in the same year ‘remained the basic Federal 
pay scale until 1923’ (History of the Federal Civil Service, U.S. Civil Service Commission, 
1941, p. 109). 

2 con Schurz was German-born, E. L. Godkin educated in England. Charles Sumner, 
who introduced a Civil Service Bill in 1864, and T. A. Jenckes, who did the same in 1865, 
both had English contacts, and the latter gave details of the English and other foreign 
systems in his famous 1868 report to Congress. The Civil Service Commission owed both its 
name and many of its procedures to its English predecessor. Its second chairman, Dorman 
B. Eaton, had written the first book on the British civil service in 1880, foreshadowing other 
American books on British institutions which the natives have been too busy to write for 
themselves. : 

> With the exception of the Foreign Service. 
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The Civil Service Commission created in 1883 gradually assumed control of 
of recruitment to a service many of whose traditions were well established. 9 in 
One of them, the Spoils System, it was its particular duty to fight. Others 9] ex: 
influenced it more positively. The first of these derived from the same ex] 
egalitarian notions of American democracy that had in their day beenone § inf 
factor in the rise of the Spoils System. The civil service must be open to all ¥§ an 
comers. There could be no question of education counting unless it could 9 fur 
be plainly shown as relevant to the particular job. Entrance was to be ex] 
permitted at any level. The examinations were to be as far as possible the 
practical in character. A fair apportionment of the lesser offices in Washing- De 
ton was to be observed between the different States, a rule now mainly | ’ 
honoured in the breach. 5 sor 
Another tradition of the service came from a different source, but con- 4] the 


sorted not too badly with the first. This was the prestige attached to the Ho 
specialist. The demand for technical expertise was the first break in the wit 





Jacksonian theory that anyone could be a good bureaucrat. The distinctions wel 
involved in the conception of an Oxford-and-Cambridge-trained bureau- |) cov 
cratic intelligentsia were, and have to a large extent remained, invidious to wo 
most American minds. But it was much clearer that there were experts who | unc 
knew about agriculture, chemistry, or medicine, or forestry, or geology, or Gla 
engineering, and whose help was needed to promote the development of ’ 7 
American resources (a task which was never denied to Government). In the and 
early nineteenth century this recruitment of specialists was already begin- | assi 
ning. The Army was an early source. It had its own training college—West }} pro 
Point, founded in 1802. The successors to the first generation of Revolu- 4% ord 
tionary War officers were a democratic product, nominated by Congress- 9 adn 
men, who found their unity not in their class or place of origin (though the 9 min 


South was over-represented until the Civil War) but in their profession. The 4 the 
Army provided the new country with its first technicians as well as with a | sior 
good many of its earliest administrators. Its Corps of Engineers, also created J the. 
in 1802, was soon ‘the most acclaimed body of professional men in the |} But 
public service’.1 It became concerned in much civil construction, as it is T 
today, a lively competitor of the Bureau of Reclamation of the Interior @ furt 


Department, and of the many unborn children of the T.V.A. An 
But the major developments were in the later nineteenth and early twen- |) that 
tieth centuries. It was then that there grew up the great specialist bureaux |} the 


manned by experts, who were also crusaders for their expertise, and who § the 
created what were perhaps the most valid traditions of public service in 9: ; 
American life until recently, possibly still. Gifford Pinchot, of the Forest | lowa 


fathe 
! L. D. White, The Jeffersonians, p. 382. 
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Service, is a famous example. The movement was associated with the 
growth of the State universities, whose roots are in the land-grant colleges 
of the 1860’s, founded with the help of public resources to train Americans 
in ‘agriculture and the mechanic arts’. The Department of Agriculture is an 
example of an agency which acquired its prestige through its command of 
expert information. It was created in 1862, ‘to acquire and diffuse . . . useful 
information’ on agricultural matters. It began, that is, as an information 
and research department, on which basis it imperceptibly expanded its 
functions till it was regulating America’s largest industry. Its forestry 
experts became conservationists. One of its Professors of Chemistry drafted 
the first Food and Drugs Act. James Wilson, its first great Secretary, was 
Dean of the Iowa State College of Agriculture.' 

The institutional framework of this influx of specialists was the bureau, 
sometimes created by Congress and with statutory functions, sometimes by 
the department head but dependent on a Congressional appropriation. 
Honest government came to be identified, even in the eyes of reformers, 
with a corpus of competitively recruited clerks down below and a body of 
well-trained specialists up above. And this was suited to the needs of a 
country which had no particular respect for a governing class, and which 
would have given feeb!e support to any executive demand for unification 
under a powerful President or a powerful Treasury—there were no Mr. 
Gladstones or Sir Charles Trevelyans in nineteenth-century America. 

This specialist tradition is still responsible for a good many of the virtues, 
and also of the defects, of American administration. The defects are indeed 
associated with the virtues. Giving the expert his head has enabled great 
progress to be made in particular fields, but added to the difficulties of co- 
ordination. It has given powerful support to other pressures making for 
administrative disintegration, to Congressional attitudes and ‘clientele- 
mindedness’. New skills have continually been added—the economist and 
the atomic scientist are two more recent arrivals. Occasionally a profes- 
sional skill acts as a medium of contact between agencies. The lawyers and 
the economists are groups whose inter-departmental contacts are extensive. 
But more usually it works the other way. 

The effect on the work of the Civil Service Commission was to induce a 
further bias in favour of recruitment to fit the narrowly categorized job. 
An important argument for the extension of the competitive service was 
that it enabled the recruitment of the technically expert. And later, when 
the demand began for able administrators, it tended to be buttressed by 
the claim that this was after all a technique like others, for which schools 


’ He was incidentally chosen as Secretary partly on the advice of Mr. Henry Wallace, the 
Iowan editor of ‘Wallace’s Farmer’, father of Harding’s Secretary of Agriculture, and grand- 
father of Franklin Roosevelt’s. On the department’s history see J. M. Gaus and L. O, 
Wolcott, Public Administration and the U.S. Department of Agriculture, 1940. 
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of training existed and which had exact principles and procedures of its 
own. 


VI 


The Pendleton Act is still the basic statute of what is now called the 
‘competitive service’. The Act itself brought about 10 per cent. of Federal 
offices into the service. About 20 per cent. were exempted, and the rest left 
to the President’s discretion. The exemptions are now far fewer, and the 
President has exercised his discretion to the limit, with results already 
described. The President was given power to create a Civil Service Com- 
mission of three, no more than two to be of the same party, to aid him in 
preparing Civil Service Rules,’ and to control a system of ‘competitive 
examinations for testing the fitness of applicants for the public service’. The 
appointing and removal power remained in the old hands; the practice has 
established itself that a departmental head who wishes to appoint from 
outside to a competitive office is given the three top names from the appro- 
priate register to choose from. He may get another three if he is dissatisfied 
with the first batch, and if the Commission agrees that his reasons are good 
ones. Or he can sometimes manceuvre between registers or simply wait till 
his unwelcome three have been absorbed elsewhere. 

At first the Civil Service Commission advised the President and adminis- 
tered examinations—and did little else. But its scope has extended to fill 
the vacuum left by the absence of any other agency, such as the British 
Treasury, to regulate conditions inside the service. It has played a large 
role in the grading of positions for pay and other purposes. It has power to 
approve systems of ‘performance rating’ (annual reporting, as we should 
say) in the departments. It sets standards for promotions and transfers, 
though it has never had much positive influence on either. It administers 
the retirement system. It deals with complaints of unfair treatment (Whitley- 
ism hardly exists in the American civil service and Congress controls wages 
and hours) and hears certain appeals against dismissal. A further load has 
been added by the loyalty programme. 

Although the Commission is formally the President’s advisory organ on | 
civil service matters, it has not fully lived up to this description. In the first | 
place, its traditional aims have been negative ones, to ‘keep the rascals out’; 
sometimes an uphill job. This task, the various legislative requirements 
which have hedged its work, the effort to run an examination system fora | 
multitude of candidates and to suit the special needs of a myriad offices, | 
and other complications, have made it an overworked organization, in- 
volved in minor duties.? To add to its troubles it has often been short of 

1 The latest are embodied in Executive Order 9830 of 1947 (printed as an Appendix to the | 


1947 Report of the Civil Service Commission). 
2 ‘In the Federal Service there are about 10,000 different classes of positions. Their 
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money, though not by British standards. Again, the Presidential entourage 
was one of the groups on which it had to keep an eye. The President is a 
major source of official appointments, by himself or with senatorial consent 
and advice. There was bound to be a certain oddity in his relationship to 
advisers whose aim was to minimize personal influence in the public service. 
The Commissioners could not play the role of a Permanent Secretary of the 
Treasury discussing the top appointments in the civil service with the Prime 
Minister. The President has had many advisers on his personnel problems, 
including his Cabinet and his party supporters in Congress. The Postmaster 
General was ‘Patronage Secretary’ under many presidents, and President 
Truman in 1950 had Mr. Donald Dawson, his Administrative Assistant, 
and Mr. William Boyle, his ex-secretary and Chairman of the Democratic 
National Committee, to help him. Even when the President’s interest has 
strayed beyond his own appointments to the more general problems of 
efficient staffing, he has tended to look for advice inside his own Executive 
Office, of which the Civil Service Commission is not a part. Finally, the 
Civil Service Commission, again unlike the British Treasury, has had only 
a partial concern with the general problem of administrative efficiency. In 
particular, it has no direct concern with the cost of government. Yet the 
problems of departmental budgeting and of Organization and Methods are 
in part those of the efficient use of civil servants, and not easily separated 
from them. The President has now in his Executive Office a unit particularly 
concerned with these problems, the Bureau of the Budget. It has inevitably 
become involved in personnel matters, and its Director is another Presiden- 
tial adviser in this field. 

In spite of this, the Civil Service Commission has been successful in its 
main task of recruiting a conscientious body of public servants at the middle 
and lower levels. It has succeeded in raising and protecting standards of 
integrity, and in an unfavourable environment. Its rules may be cumber- 
some; but they have offered a solid protection to agencies subjected to out- 
side pressures. Some political appointees may still squeeze into the career 
service, sometimes because the very complications of the civil service system 
leave loopholes for the ingenious in a structure that is always changing and 
constantly producing new job-requirements. But in its work of minimizing 
external political influence the Commission has done well. 


Vil 


To some contemporary observers the early years of the New Deal seemed 
like a return to the Age of Jackson. There had been no large extensions to 
the competitive service under Coolidge and Hoover. Nevertheless, in 1932 


description in the form of specifications . . . occupies nearly 19,000 printed pages’ (Mosher, 
Kingsley, and Stahl, Public Personnel Administration, 3rd ed., 1950, pp. 43-44). 





154 CIVIL SERVANTS IN WASHINGTON 


80 per cent. of the civil service was subject to competitive tests. This figure 
fell to 60 per cent. by 1936, when the old trend was resumed. No offices 
had been de-classified; but the civil service was half as big again. The new 


emergency agencies were excepted from the Civil Service Act, though one, | 


the Tennessee Valley Authority, was from the first allowed to develop its 
own merit system and taught some useful lessons to older departments. It 
also involved itself in many conflicts with Senator McKellar of Tennessee, 
who was meantime securing for the new Congress a 400-page printed List 
of Offices . . . under the Federal Government and the District of Columbia 
not under Civil Service Rules and Regulations—liater described by Senator 
Vandenberg as ‘probably the most popular publication ever turned out by 
the Government Printing Office’. 

The new President was prepared to go along with his Congress. But he 
intended to see that the Patronage was used to fulfil his policies. This partly 
meant holding his party together in support of them; but also appointing 
civil servants able and willing to help carry them out. Mr. Farley, the new 
Postmaster General, organized the lesser patronage. In the depressed year 
of 1933 there was no shortage of suitable applicants at this level. But for 
the key posts it was necessary to look around. The Democrats had been out 
of office since 1920, and the immediately available material was often 
enough inefficient or, to the minds of the President and those who sur- 
rounded him, unreliable. The new arrivals were of many different sorts; 
from heterodox campaigners to sound administrators who might have fitted 
well into the British First Division and born backroom boys. But enough of 
the important ones seem to have shared certain characteristics for legends 
to develop as to the type—talented, enthusiastic, conscious of fitting neither 
of the old categories of politician and bureaucrat, and suspected sometimes 
of despising both. They formed, it was said, not a hierarchy so much as a 
court, of mutual friends and enemies, recruited and promoted by personal 
contact; what Mr. David Lilienthal of T.V.A. once called, from the purer 
air of Knoxville, a ‘Phi Beta Kappa version of Tammany Hall’. 

Some of the story could be told in terms of the previous history of the 
new President. The important period was the four years (1928-32) of his 
Governorship of New York State. Mr. Farley was running the Democratic 
State Committee. Columbia University was on the doorstep—Mr. Raymond 
Moley, one of its law professors, had provided some ideas for a 1928 cam- 
paign speech, and received other jobs of the same kind before he was finally 
called in to help with the Presidential campaign. Moley was the nucleus of 
the famous Brain Trust and brought in members of the Columbia Faculty 
—R. G. Tugwell, Adolph Berle, and others. Some of them later became 
members of the administration—Moley and Berle as Assistant Secretaries 


1 T.V.A.: Democracy on the March, 1944, p. 158 (Penguin edition). 
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of State, Tugwell as Assistant Secretary of Agriculture. They helped to 
devise many of the measures of the First New Deal. The Brain Trust itself, 
however, produced only a few of the young men who came to Washington. 
For our present purposes it is important as the first example of one new 
source of supply for the Federal Government—the social scientists and the 
‘college professors’. 

There were other sources. It was natural enough, for instance, that Mr. 
Frankfurter, of the Harvard Law School, should be asked for names. He 
was a leading figure in his profession, had advised previous Presidents, was 
a known liberal and major influence on young men. The new administra- 
tion was involved in a flood of legislation of a regulatory character, and 
much of the best talent in the country went into its Law Schools. So, for 
example, Professor James Landis of Harvard Law School, who had been 
secretary to Mr. Justice Brandeis; Mr. Benjamin Cohen, a Harvard graduate 
and New York lawyer; Mr. Thomas Corcoran, another Harvard product 
and ex-secretary of Mr. Justice Holmes, who had become a Reconstruction 
Finance Corporation attorney, came to draft the 1933 Securities Act. Mr. 
Landis went to the Federal Trade Commission to help administer the 
statute and then was a member and later the Chairman of the new Securities 
and Exchange Commission (which became a major home of New Deal 
talent). Mr. Cohen was soon back in Washington with the Public Works 
Administration; Mr. Corcoran remained with the R.F.C. But both moved 
into the inner circle of the President in 1935-6 as policy shifted in directions 
more and more favourable to their talents, and out again a year or two later. 
Mr. Moley, who did not like Mr. Corcoran, has spoken of his ‘success in 
placing young Harvard Law School Graduates, recommended by Felix, in 
strategic posts at the Labor and Interior Departments, and the R.F.C.”! 
Other legal nuclei developed in time, some apparently independent—in the 
Treasury, the Anti-Trust Division of the Justice Department, and else- 
where. A detailed account would be endless, and perhaps pointless. Mr. 
Lilienthal, who disliked some features of the system, was himself a Harvard 
lawyer who had reorganized the Wisconsin public utility commission for 
Governor Philip La Follette. He was placed on the three-member board of 
the T.V.A. while still in his early thirties. 

The new agencies received much of the new entry, partly because the 
established departments had fewer jobs to offer. It is often forgotten that 
the importation of new talent on a large scale was only possible because 
the Federal service was rapidly expanding. Already in 1932 departments 
such as Agriculture and Interior were painfully short of senior positions 
whose incumbents could easily be shifted. The most famous of the new 
agencies was Harry Hopkins’s relief organization (under its various titles, 


1 After Seven Years, p. 285. 
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of which only the initials are now remembered). Hopkins was an Iowan, 
who went east to spend twenty years as a New York social worker. In 1930 
he was Chairman of Governor Roosevelt’s Temporary Emergency Relief 
Administration, whose name and nature (it by-passed the established State 
Department of Public Welfare) point forward to the New Deal. By 1933 he 
was running the new Federal Emergency Relief Administration in Wash- 
ington. His assistants included welfare administrators like the Virginia 
commissioner of public welfare, Mr. Frank Bane, later Executive Director 
of the Social Security Board; Army engineers, such as Colonel Francis 
Harrington, who succeeded Hopkins as Works Progress Administrator in 
1938; liberal reformers of the type of David Niles of Boston, a friend of 
Professor Frankfurter, who had taken part in the Sacco—Vanzetti fight, 
became Relief Administrator for Massachusetts, was drawn into the head- 
quarters staff, went with Hopkins to the Commerce Department in 1938, 
and finally became an Administrative Assistant to the President (1942-51). 

There were some business men, especially in the short-lived National 
Recovery Administration. Most of them did not last long; but some, or their 
sons or successors, came back again in 1940, when the President was once 
more seeking business co-operation. They included Mr. Gerard Swope of 
General Electric,’ Mr. Harriman of the Union Pacific Railroad, Mr. Stet- 
tinius of U.S. Steel. The first National Recovery Administrator was General 
Hugh Johnson, an associate of Mr. Bernard Baruch; and his working assis- 
tants were mainly his old business friends. Business men were not otherwise 
strongly represented in the administration. The Director of the Budget, Mr. 
Lewis Douglas of Arizona, was one. But he was soon gone. Mr. Jesse Jones, 
Chairman of the Reconstruction Finance Corporation throughout the New 
Deal, was a Texan lumber and real-estate man. Mr. Marriner Eccles, who 
was Chairman of the Federal Reserve Board from 1934 to 1948 (and still a 
member in 1950), was a banker from Utah. 

This is a highly selective and inadequate account of some senior civil 
servants of the New Deal. It ignores many prominent figures; a more serious 
defect is that it has taken little account of the inflow of talent at levels below 
the top, including men who (where they have remained) have virtually made 
their career in government, though not necessarily in the career service. 
They were often young college graduates or teachers, lawyers and journal- 
ists, who came to swell the growing band of staff assistants to the key figures 
of the administration.? The Patronage was being put to some new uses. 


1 Mr. Swope was an engineer by training, with a taste for employee-ownership and 
industrial self-government. General Electric has been an important source of recruits to 
public office. A later President, Mr. Charles E. Wilson, was Mr. Truman’s Defense Mobiliser 
in 1950. ; 

2 Dr. R. Bendix has calculated that, of a sample of 128 higher civil servants who joined 
the service between 1930 and 1940, 20°3 per cent. were lawyers, 12-6 per cent. college 
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The competitive service had been neglected in the first years of the new 
régime. But interest was already reviving by 1935. The expansion of the 
functions of government created problems of management, and civil service 
reform also reappeared as a political issue. 

The ‘administrative management’ movement began long before the New 
Deal. It can be traced back in government to the period before the First 
World War, and its origins go back still farther, to Taylorism and scientific 
management in business. It owed a good deal to the State and city reform 
movements of the early twentieth century. Three of the leading contributors 
to the two important reports in this field in the 1930’s—Mr. Louis Brown- 
low, Professor Merriam, and Mr. Luther Gulick—had all been concerned 
with building up more adequate professional standards of local administra- 
tion. In 1910 President Taft had set up a Commission on Economy and 
Efficiency, one result of which was that a Division of Efficiency was created 
in the Civil Service Commission, which became a separate agency, the 
Bureau of Efficiency, in 1916. In 1923 a Classification Act was passed, 
which established uniform salary-grades' for positions in Washington and 
required a central board (after 1932 the Civil Service Commission itself) to 
classify every job accordingly. The Act owed a little to English experience, 
much more to the system adopted by a pre-war reform administration in 
Chicago. The Bureau of Efficiency disappeared in 1933 and its staff was 
scattered. But some played an important part later. One of the Assistant 
Chiefs, William H. McReynolds, became Administrative Assistant to Mr. 
Morgenthau at the Treasury and later Administrative Assistant to the Presi- 
dent, in charge of personnel questions; others passed on to the Bureau of 
the Budget, which was to revive and expand some of the old bureau’s 
activities. 

So the ground was prepared for the administrative reformers of the 
1930’s, whose views were expressed in the 1935 Report on Better Govern- 
ment Personnel and the 1937 Report of the President’s Committee on 
Administrative Management. Perhaps we may simplify the issues involved 
and say that at this time American civil service reformers had in mind as 
an ideal the British Civil Service as they conceived it to be, but adjusted to 
American conditions. They did not usually put it in this way, though some 
did;? and it is sometimes hard to tell whether the way they did put things, 
different from that of (say) Sir Warren Fisher, was a disguise to make the 


teachers, and 8°6 per cent. journalists (Higher Civil Servants in American Society, 1949, 
p- 56). : 

1 The Act was replaced by a more comprehensive measure in 1949. Congress fixes pay- 
scales corresponding to the grades. 
2 Conspicuously, Professor Leonard D. White, in his Government Career Service (1935). 
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pill palatable, or a conscious attempt to allow for real differences, or the 
words of persons governed by somewhat different conceptions of the tasks 
of administration. 

An example will make the difficulty clear. The report on Better Govern- 
ment Personnel recommended the creation of an Administrative Service, 
headed in each department by a Permanent Under-Secretary. It was to have 
the function of ‘general management . . . organising, staffing, directing, co- 
ordinating, planning, budgeting, reporting’. Readers of the literature of 
business management will not need telling where this comes from. Put in 
this way, the task can be clearly distinguished from both the ‘political’ and 
the ‘technical’. It is the ‘general’ task of ‘applying’ public policy decisions 
in various fields. We are then told that the Permanent Under-Secretary 
would be the link with the political officers, but would himself be ‘unpoliti- 
cal’ because, among other things, ‘he does not make the important final 
decisions on political policy’. This awkward, trebly qualified statement is 
revealing. It implies, for example, that the Permanent Under-Secretary may 
make important non-final decisions on political policy—in short, may give 
political advice to his superiors. But to have said this in so many words 
would have conveyed a rather different impression of his functions from 
that suggested by the formula quoted above. Again, we may note the un- 
qualified approval with which the report remarks that ‘we live in a world 
based on specialization’, a remark which immediately precedes the above- 
quoted job-description of ‘general management’. The implication seems to 
be that ‘general management’ is also a specialist’s job, though the report 
later says that a ‘general’ education may be the best basis for it. 

This may seem pointless logic-chopping. But it indicates a problem. What 
were the writers recommending? A career service which does concern itself 
with ‘political’ policy, though does not make ‘important final decisions’; 
and which also keeps the specialists in check? Or a new kind of specialist 
whose special concern is such things as personnel administration and 
budgetary procedures? Some of the reformers have never been quite sure 
which of the two they wanted. The ambiguity persists today in discussions 
of the functions of the new Administrative Assistant Secretaries.’ 

The reformers also found that the career service suffered from low 
pay and prestige, as de Tocqueville had noted a century earlier. Its offices 
were treated more as ‘pigeon-holes’ than ‘ladders’; as a large number of 
categories each requiring its special qualification, between which transfer 
was difficult or impossible. This helped to make impossible a good promo- 
tion system, which increased the unattractiveness of the service to the 
young (and, particularly, the young college) entrant of superior ability. This 
in turn made it necessary to recruit direct from outside to many senior 


1 Discussed in a succeeding article. 
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posts, which rendered the service still less attractive to the junior recruit. 
Promotion was also hindered by the lack of good personnel organization 
in the departments, including provision for finding and training potential 
senior Officials. Finally, there was the question of the Patronage. The refor- 
mers generally agreed that the competitive service should be extended to 
cover all offices save ‘a very small number of a high executive and policy- 
forming character’. The report on Better Government Personnel excepted 
those whose occupants ‘are expected to share political responsibility with 
their chiefs’ (expected by whom? we may ask) and ‘immediate private 
secretaries of such officials’. 

Some advances took place until war caused all plans to be laid aside. 
Pay was not an urgent problem while the depression lasted. The prestige 
of public service was on the up grade. The Civil Service Commission made 
some experiments in recruitment, notably the introduction of examinations 
for recruiting junior administrative officers from the universities, inspired 
by Professor Leonard White of Chicago (who was a Civil Service Commis- 
sioner from 1934 to 1937). There was also a livelier atmosphere in the de- 
partments. Although, partly because, the newer agencies were exempted 
from the civil service rules, some of them became the innovators in develop- 
ing good recruitment, training and promotion systems, and brought into the 
service, for example, ‘industrial personnel men who saw much more in their 
tasks than merely keeping employment records’.! They had direct incentives 
to improve their own efficiency, and freedom to use unorthodox methods to 
this end. The success of this experimental effort led to Executive Order 7916 
of 1938 which required all departments to establish ‘a division of personnel 
supervision and management, at the head of which shall be appointed a 
director of personnel qualified by training and experience’ from the com- 
petitive service. The new Directors of Personnel met together on what is 
now called the Federal Personnel Council. 

In 1938 President Roosevelt signed the Ramspeck—-O’Mahoney Post- 
master Act, the most extensive elimination of spoils ever made directly by 
Congress; and, by executive order, the President extended the competitive 
system to the limit of his existing powers. Finally, in 1940, the Ramspeck 
Act empowered the President to extend the ‘merit system’ to the majority 
of offices hitherto excepted. Representative Ramspeck himself was a civil 
service reformer, who has since become Chairman of the Civil Service 
Commission. The Congressmen who supported him were governed also by 
the traditional motives of a party for some time in power and which might 
shortly be out again; and by a newer motive, fear of the ‘sharp-pointed pic’? 
that the President had made of the patronage instrument. The memory of 


' Leonard D. White, ‘Franklin Roosevelt and the Public Service’, Public Personnel 
Review, July 1945. ? Raymond Moley, After Seven Years, p. 128. 
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the attempted party purge of 1938 and the approach of the 1940 elections 
acted together to stimulate reforms which ten years later had given com- 
petitive status to 92 per cent. of Federal offices inside the United States. 


IX 


The experience of the 1930’s has had some permanent effects on the 
American civil service. The New Deal raised the prestige of government 
employment. It, and the emergencies which followed, have also caused 
some reconsideration of the problems of recruitment to, as well as organiza- 
tion of, the public services. The increased activity of the State emphasized 
the need for better management—analogies could be sought in business or _ 
in countries like Great Britain which had at that time a reputation for 
bureaucratic efficiency. This felt need seemed, as we have seen, tostrengthen | 
the case for a career service, extended and unified under an Administrative _ 
Service and with firm executive direction at the top. 

But the New Deal was also a triumph of the Patronage. It indicated, in | 
spite of some lapses, that discretionary appointment could be used to good 
purpose. Recruitment by contact had produced men of talent. It also 
became fashionable to speak of the need for ‘loyalty’ in the servants of the | 
new State, a word which carried different implications in the America of | 
the 1930’s from those which it has today. More important, it became clearer 
that, in the social and political context of the United States, a consider- 
able number of the higher offices of an active government were inevitably 
‘political’. Whoever occupied them would be held to account by Congress 
and others for what was done and could assume no protective garb of } 
anonymity. Choosing acceptable occupants, or making them do some fight- _ 
ing to get themselves and their programmes accepted, discarding them if | 
they failed, looked like the sort of adjustment to changing circumstances 
that a President must make to keep the ship afloat. Some regretted this and | 
wished, for example, that Congress could be made to behave like the House | 
of Commons. To others it seemed the form of government native to the 
American temperament, which enabled the growing-points of collective | 
progress to show themselves in the market-place. , 

Finally, the word ‘decentralization’ began to be heard. Whether or not | 
they used competitive tests of entry, it appeared that the agencies could 
sometimes do better recruitment for themselves than the Civil Service } 
Commission had been able to do for them. T.V.A. was a case in point. | 
The Second World War reinforced this lesson. The New Deal and the war 
also diversified the range of government, and the demand for special skills. | 
There was not less, but greater, pressure from the agencies to be allowed | 
to choose the particular people who suited them. | 
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So the old discussion about the merits and proper character of a career 
service became more complicated in the 1940’s, particularly as it related to 
higher appointments. Some of the consequences will be examined in the 
concluding instalment of this article.’ 


? This will appear in the October issue.—Ep. 





FUNDAMENTAL LAW 
IN THE SEVENTEENTH CENTURY 


J. W. GOUGH 
Oriel College, Oxford 


KING JAMES II, so the Commons resolved on 28 January 1688/9, had 
been guilty of two main offences before he ‘withdrew himself out of the 
kingdom’ and ‘abdicated the government’. One was ‘having endeavoured to 
subvert the Constitution of the Kingdom, by breaking the original contract 
between King and people’; the second was ‘by the advice of Jesuits and 
other wicked persons, having violated the fundamental laws’. Neither of | 
these charges was a novelty. The contract theory of government was a com- | 
monplace long before the end of the seventeenth century, and it was equally } 
common to frame accusations of unconstitutional activity in terms of | 
designs upon the fundamental laws. Charles I was charged with ‘a wicked 
design totally to subvert the ancient and fundamental laws and liberties of | 
this nation, and in their place to introduce an arbitrary and tyrannical f 
government’. Eight years earlier Strafford’s attainder was drawn up in | 
almost identical terms, and the same phrase will be found in other political 
trials of the period. Besides these it occurs constantly in legal treatises, poli- 
tical pamphlets, speeches in Parliament, and elsewhere; in fact, the funda- 
mental laws were on everyone’s lips, and their existence was generally taken 
for granted. Every now and then some writer or speaker voiced doubts | 
about them, but their meaning was seldom analysed.’ 

Considering how frequently the idea of fundamental law was appealed to { 
in the seventeenth century, it is rather remarkable to find that few English 
historians have paid much regard to it. Those who have thought it worth 
attention have generally treated it unsympathetically, emphasizing its vague- 
ness and lack of definition, and treating it generally as an obstacle which 
had to be got rid of before the constitution could settle down under the 
recognized sovereignty of Parliament.” In marked contrast is the widespread }§ 


1 The poet Edmund Waller is said to have asked, during the discussion of the Bill for 
Strafford’s attainder, what the fundamental laws were, only to be told that if he did not 
know that, he had no business to sit in the House (S. R. Gardiner, History of England 1603- 
1642, ix. 336, quoting D’Ewes’s Diary). Among others who were sceptical about fundamental 
laws—naturally enough, for they were incompatible with his doctrine of sovereignty—was 
Hobbes (Leviathan, c. 26, ad fin.). 

Cf. J. W. Allen, English Political Thought 1603-1660, i. (1938), 3, 28, 364, 387, &c.; 

Political Studies, Vol. I, No. 2 (1953, 162-74). 
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interest which this feature of English seventeenth-century history has 
aroused among modern American writers. It is clear that the chief reason 
for this is that their familiarity with the principle of a limited instead of 
a sovereign legislature inclines them to approach English history with a 
different bias. To them fundamental law is not an alien idea but one of the 
most precious safeguards of political liberty. Accordingly, instead of treat- 
ing fundamental law in seventeenth-century England as an unfortunate 
illusion which hindered constitutional progress, they are inclined to hail it 
with enthusiasm (sometimes misplaced) as a forerunner of the doctrine of 
judicial review. 

Professor C. H. MclIlwain is, I suppose, the most distinguished, and 
in this country the best known, of the historians who have approached 
English history in this way from an angle suggested by American rather 
than English political experience. In The High Court of Parliament, pub- 
lished in 1910, he expounded at length, and supported with an impressive 
array Of quotations from contemporary sources, an interpretation of 
English constitutional history which, though challenged at various points, 
has undoubtedly had a profound influence on historians on both sides of 
the Atlantic. In numerous subsequent writings,’ while he has modified to 
a certain extent some of the views put forward in his earlier work, Professor 
Mcllwain has returned again and again to discuss various aspects or corol- 
laries of his central theme, and to re-emphasize the political lessons to be 
learnt from it. Besides the work of Professor MclIlwain there has been, 
during the forty-odd years since The High Court of Parliament was pub- 
lished, a steady stream of articles, discussing this or that aspect of the 
question, in American historical or legal journals,? and fundamental law 
has figured prominently in a number of books by American historians. The 
most notable of these latter, in my opinion, is Miss Margaret A. Judson’s 
The Crisis of the Constitution; which deals mainly with the reign of 
Charles I, and contains one of the fullest and best discussions of the subject 
that I have come across. Other American works which discuss various 
aspects of the idea of fundamental law at some length are two books by 
Francis D. Wormuth, The Royal Prerogative* and The Origins of Modern 
Constitutionalism,’ Miss Faith Thompson’s Magna Carta,’ and George L. 
K. G. Feiling, History of the Tory Party (Oxford, 1924), 32 ff.; W. S. Holdsworth, History 
of English Law, ii. 441 ff., iv. 183 ff.; F. W. Maitland, Constitutional History of England, 255, 
B 298ff.; A. F. Pollard, The Evolution of Parliament (1920), 232. S. R. Gardiner had very 

little to say about fundamental law except to make the odd suggestion that the phrase was 
put into circulation by the Queen’s courtiers at the time of the dispute about ship money 
(op. cit. viii. 85). Actually it had been current at least since the beginning of the century. 

* Cf. especially Constitutionalism and the Changing World (Cambridge, 1939), Constitu- 
tionalism Ancient and Modern (2nd edn., Ithaca, N.Y., 1947) and ‘Sovereignty in the Present 
World’, in History, xxxv (1950), 1 ff. 2 Cf. the note at the end of this article. 


> Rutgers Univ. Press, 1949. * Cornell Univ. Press, 1939. 
> New York, 1949. § Minneapolis, 1948. 
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Mosse’s The Struggle for Sovereignty in England.’ The idea is also discussed 
in E. S. Corwin, The Doctrine of Judicial Review? C. G. Haines, The 
Revival of Natural Law Concepts,’ A. C. McLaughlin, The Courts, the 
Constitution, and Parties, and C. F. Mullett, Fundamental Law and 
the American Revolution.* 

Professor McIlwain propounded a clear-cut theory of the nature and 
place of fundamental law in English constitutional history.° His main con- 
clusions about the characteristics of our early institutions can be summed 
up under five main headings, all of which are the consequences of the basic 
hypothesis that England after the Norman Conquest was a feudal State, and 
that therefore its central assembly was a feudal assembly. These charac- 
teristics were: 

1. There was no legislation in the sense of actual law-making; law was 
declared rather than made. The purpose of most of the legislation that 
occurred was either to confirm existing law or to provide remedies for 
abuses which had grown up in violation of customary rules. Magna 
Carta was an important instance of this kind of legislation. 

2. The law which existed and was thus declared was a body of custom 
which came to be thought of as fundamental, in the sense that rules 
or orders inconsistent with it were void. It was this that came to be 
known as common law. 

3. There was no distinction between separate ‘departments’ of govern- 
ment, and correspondingly no clear differentiation, as there is today, 
between legislative, administrative, or judicial activities. 

4. Parliament, which participated in the general and undifferentiated 
functions of government, both ‘legislated’ and ‘adjudicated’, but 
neither of these activities was clearly distinguished from the other; 
rather, they were fused together, and neither was conceived of or 
practised apart. Parliament was called and thought of as a court—the 

highest court in the realm, but still a court—and rightly, for the judi- 
cial aspect of its functions was for a long time relatively much more 
important than the legislative. 

5. Acts of Parliament were thus analogous to judgements in the lower 
courts, and this affected the attitude of the judges towards them. To- 
day an Act of Parliament is an order, made by an omnipotent external 


1 Michigan State College Press, 1950. ? Princeton Univ. Press, 1914. 

3 Harvard Univ. Press, 1930. * Chicago, 1912. 

5 Columbia Univ. Press, 1933. Before any of these books were published, the subject had 
also been discussed in Brinton Coxe, Judicial Power and Unconstitutional Legislation 
(Philadelphia, 1893). 

° His point of view was not entirely new, and had in fact been anticipated in some parts 
by several English writers, e.g. J. N. Figgis, The Divine Right of Kings (1st edn. 1896), 
E. Jenks, Law and Politics in the Middle Ages (1898), and L. Alston in the Introduction to 
his edition of Sir Thomas Smith’s De Republica Anglorum (Cambridge, 1906). 
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legislature, which the Courts have to apply without question. But 
medieval judges were prepared to question and even ignore statutes 
with a freedom impossible to a modern court. 

Several of these points have since been challenged, and I think it must 
now be agreed that some of Professor McIlwain’s contentions were exag- 
gerated. Professor Plucknett, for example, has shown that legislation in the 
sense of making new law, and not only declaring existing law, was far from 
unknown in the Middle Ages.' This, however, is not necessarily iacom- 
patible with the existence of fundamental law. The late Sir William Holds- 
worth vigorously attacked the idea that common law was ever regarded 
as fundamental, in the sense that statutes inconsistent with it were null 
and void, and he minimized the importance of passages in sixteenth- or 
seventeenth-century writers in which Parliament continued to be called a 
court.? Long before the seventeenth century, he considered, Parliament was 
fully established as a legislature, and he insisted that when English lawyers 
talked of the rule of law what they believed in was the supremacy of a law 
which Parliament could change. 

How does the question stand today? Leaving aside the problem of what 
is or is not genuine legislation,’ I think that Professor McIlwain’s contention 
that even as late as the seventeenth century Parliament was still thought of 
as primarily a court remains substantially unshaken.* Undoubtedly it per- 
formed functions which we should now describe as legislative, for, as Dr. 
Chrimes has pointed out, Parliament in the later Middle Ages, while not 
ceasing to be a court, was at the same time becoming something more: it 
was also a representative assembly, and as such was regarded as possessing 
binding authority to give consent to taxation and legislation.* There is 
a great difference, however, between doing something and being fully 
conscious of the implications of what you are doing, or between doing 
something and being fully understood by your contemporaries. Professor 
MclIlwain may have been inclined to attribute to the sixteenth and seven- 
teenth centuries what was true (or perhaps only partly true) of the fourteenth 
or fifteenth, but on the whole this is a less misleading anachronism (such is 
the force of conservatism) than to read into the history of the seventeenth 
century the ideas of the nineteenth. What Professor McIlwain emphasized, 
in the sixteenth and seventeenth centuries, was the lack of clear differentia- 


1 T. F. T. Plucknett, Statutes and their Interpretation (Cambridge, 1922); Legislation of 
Edward I (Oxford, 1949). 

2 W. S. Holdsworth, H.E.L., loc. cit. Sir Carleton Allen takes a similar view in Law in the 
Making (Sth edn., Oxford, 1952). 

> Cf. K. W. M. Pickthorn, Early Tudor Government (Cambridge, 1934), i. 141 ff. 

* Consider, for example, Coke’s account of Parliament in the fourth book of his Institutes, 
a book headed ‘Of the Jurisdiction of Courts’, in which ‘The High Court of Parliament’ is 
described first, and after it come accounts of all the other courts in the realm. 
5 §. B. Chrimes, English Constitutional Ideas in the Fifteenth Century (Cambridge, 1936), 
76 ff. 
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tion between judicial and legislative functions, and the frequency with 
which what we might naturally call legislative was still thought of as 
judicial. 

The idea that common law was regarded as fundamental in the seven- 
teenth century turns largely on the interpretation to be put upon the aims 
and ideas of Sir Edward Coke, particularly on his judgement in Dr. Bon- 
ham’s Case, and his remarks and actions in the parliamentary proceedings 
that led up to the Petition of Right. Bonham’s Case has been much com- 
mented upon, and this is not the place for a fresh discussion of it in detail.” 
The crucial question is what Coke meant by his much-quoted remarks? that 
‘it appears in our books that in many cases the common law will controul 
acts of Parliament and sometimes adjudge them to be utterly void: for when 
an act of Parliament is against common right and reason, or repugnant, or 
impossible to be performed, the common law will controul it, and adjudge 
such act to be void’.* A number of American commentators have seen in 
these remarks the forerunner of the American doctrine of judicial review. 
On the other hand, Professor Plucknett has pointed out that the medieval 
precedents which Coke cited do not support any such contention, and it 
appears that they do not really amount to more than the principle that in 
certain circumstances statutes will be construed strictly. Did Coke, then, try 
to fabricate a notion of fundamental law which did not really exist? Was 
he really, as has been suggested, trying to ‘curb the rising arrogance’ not 
only of the King but of Parliament as well? I do not believe he had any such 
aim, and his career is by no means as inconsistent as has been made out. 
When he said in Bonham’s Case that the common law would ‘controul’ 
acts of Parliament, and later, in the fourth book of his Institutes, that ‘the 
power and jurisdiction of the Parliament, for the making of laws, . . . is so 
transcendent and absolute as it cannot be confined either for causes or 
persons within any bounds’,’ he was not contradicting himself. And when, 

_ after his dismissal from the Bench, he threw himself into the parliamentary 
campaign against the undue extension of the royal prerogative, he was not 
championing the legislative supremacy of Parliament in a way inconsistent 
with any previous intention of limiting it by fundamental law or judicial 
review.° 

1 We are apt to think of attainder, for example, as legislative, but in the seventeenth 
century it was still thought of as a kind of judicial procedure. That was the reason for Coke’s 
adverse comments on the condemnation of Thomas Cromwell without his having been given 
an opportunity to answer (4 Inst. 37). 

2 Besides some of the articles listed in the note at the end of this paper (and several of the 
books mentioned above, pp. 163-4) see also T. F. T. Plucknett, ‘Bonham’s Case and Judicial 
Review’, in 40 Harvard Law Review (1926-7), 30-70. 

3 Whether dicta (as usually alleged) or not need not be discussed here. 

* 8Co. Rep. 118a. 5 4 Inst. 36. 


§ The proceedings of Parliament, which was a high court, could not be subject to review 
by any lower court. It was in this sense that it was ‘absolute’, as Coke (and Smith) called it. 
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English historians have, I think, been too apt to regard the struggle which 
culminated in the Civil War and the execution of the King as essentially a 
contest for sovereignty. They explain the course of events as arising not only 
from the division of power between King and Parliament (this, of course, is 
obviously true) but also from the lack of a properly understood and acknow- 
ledged doctrine of undivided sovereignty. The reaction in recent years 
against the Whig school of historians has not made much difference in this 
respect, for the Tory view which enlarges on the virtues of Charles I, 
sympathizes with Strafford, and emphasizes the narrow-mindedness and 
obstructionism of the Puritans, has still not disentangled itself from the 
belief that the struggle to possess undivided power was the key to the whole 
business. Nor does the Marxist-economic interpretation throw light on the 
constitutional framework with which we are concerned, even if it explains 
the motives for the stresses that developed within it. 

If the Whig historians in England were at fault in interpreting the events 
of the seventeenth century as though their chief significance lay in paving 
the way to the achievement of nineteenth-century parliamentary govern- 
ment, some Americans have been equally prone to a ‘Whig interpretation’ 
of their own, reading into these events an anticipation of American political 
experience. Nevertheless, not being prepossessed in favour of indivisible 
sovereignty, and accustomed to think of a balanced constitution as normal 
and desirable, Americans have seen more clearly that while a contest for 
power undoubtedly took place, the emergence of undivided sovereignty was 
an incidental rather than an intentional result of it. The victory of the par- 
liamentary side certainly left a single power in possession of the field, and 
though this soon fell apart and led to further disputes and political experi- 
ments, it cannot be denied that the ultimate result of the King’s defeat, 
clinched finally by the Revolution of 1688, was the establishment of the 
legislative sovereignty of the modern Parliament. Yet most Englishmen 
believed in and wanted to preserve a division of power. In spite of their 
experiences, or rather just because they hated Cromwell’s dictatorship, they 
even tried to preserve division after the Restoration, but events were too 
strong for them. 

At the opening of the seventeenth century lawyers and politicians alike 
still thought of government in semi-feudal terms as a network of private 
rights, regulated and adjusted by law, which was largely a matter of tradi- 
tion and custom, though reinforced by statute. On the one hand the King 
had his rights, his prerogatives—his potestas, his ‘absolute’ power, as Chief 
Baron Fleming called it in Bate’s Case, which ‘is most properly named 


The American Congress is subject to judicial review because it is only a legislature, and is 
not and never has been a court. But, as Pollard said, Acts of Parliament have always been 
‘due process of law’ (A. F. Pollard, The Evolution of Parliament, 78). 
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policy and government’.' Over against this, subjects had their rights, notably 
their right of property. What was thought of as fundamental in the seven- 
teenth century was not a body of unalterable common law but, in the first 
place, the traditional legal constitution, in virtue of which the monarchy 
was a limited monarchy, and subjects enjoyed their rights and liberties. 
What was fundamental about common law was the ‘reason’ it was con- 
sidered to embody, which meant in practice the presumptions, or rules of 
interpretation, by which the Courts were guided in applying the law. 
Though somewhat attenuated nowadays, these still hold good. Admittedly 
Parliament is now acknowledged as legally sovereign, and if Parliament so 
chose it could abolish them;? but still, ‘in the absence of express words or 
necessary intendment, statutes will be applied subject to them. . .. Here may 
be found many of those fundamental rights of man which are directly and 
absolutely safeguarded in the American Constitution or the Déclaration des 
Droits de Homme.’ It is still presumed, for example, that ‘an intention to 
take away the property of a subject without giving him a legal right to 
compensation is not to be imputed to the legislature unless that intention 
is expressed in unequivocal terms’; and ‘any legislative act which purports 
to invade the right of personal freedom should be construed strictly’. 

In the time of Coke there was no question of asserting or denying the 
legislative sovereignty of Parliament, for this question simply had not 
arisen. On the contrary, Coke and the Commons were allies in a campaign 
to resist the King, whose claims on behalf of his prerogative looked like 
upsetting the traditional balance and encroaching unduly on the legal rights 
of his subjects. When men appealed to fundamental law in the early seven- 
teenth century they had no thought of imposing limits on the legislative 
capacity of Parliament or giving the Courts a power of judicial review. The 
meaning of fundamental law was never clearly defined, but after reading 
a good deal of what they wrote at the time I do not doubt that what they 

had in mind was a picture of the ancient, traditional constitution, which 


1 Prothero, Statutes and Constitutional Documents, 341. 

2 This seems to be the chief difference in principle between the legal position then and 
now. Seventeenth-century judges sometimes spoke as if Parliament could not do away with 
these fundamental presumptions of common law—could not, for example, make a man 
judge in his own case. I am not sure exactly what they meant by could not do something. 
It might not amount to more than that the courts would act on the presumption that Parlia- 
ment did not intend to do it, because it was inconceivable that Parliament, being itself a 
high court, could have intended anything but what was right and just. This fusion (not 
necessarily confusion) of legality and ethics constantly confronts us in the seventeenth cen- 
tury, when men believed in the reality of natural law. 

> Keir and Lawson, Cases in Constitutional Law, 3-4. It was this bias of the common law 
in favour of individual liberty and property that annoyed the late Professor Laski, who saw 
in our legal system an obstacle to the fulfilment of ‘social policy’ (cf. his Parliamentary 
Government in England (1938), c. 7). I refrain here from comment on this attitude, which 
also appears in W. Ivor Jennings, ‘Courts and Administrative Law’, in 49 Harvard Law 
Review (1936), 426ff., and ‘Local Government Law’, in 51 L.Q.R. (1935), 180ff. 

















cmUlc( irr 


awe GOGO a NMS SB OYVO™ 


ia- 


10t 


aw 
aw 
ary 
ich 
aw 








J. W. GOUGH 169 


they still conceived of as a complex of rights, and especially of the right of 
property.’ At first it was the King who seemed to be threatening it, and it 
was against the King and his supporters that the idea was at first invoked. 
This was why Coke and his colleagues were so anxious to revive Magna 
Carta. However mistaken they may have been about its origins, they were 
right in thinking of it as having been extorted from a king. What they 
wanted was to compel Charles I to give a fresh guarantee of the liberties of 
the subject, which, as they supposed, had been the purpose of the charter. 
When Coke said that ‘Magna Charta is such a fellow that he will have no 
sovereign’,” he was not attributing to it a fundamental’ character as against 
the legislative capacity of Parliament. He was arguing against the proposed 
inclusion in the Petition of Right of a clause safeguarding the ‘sovereign 
power’ of the King. 

Later, indeed, the situation changed. Control of the Long Parliament fell 
into the hands of a radical, revolutionary wing which went beyond the 
initial parliamentary aim of confining royal pretensions within the tradi- 
tional bounds connoted by fundamental law. The Parliament which fought 
and won the Civil War did indeed aim at and grasp a plenitude of power 
which could not improperly be called sovereignty. Then the boot was on 
the other leg. The royalists were quick to exploit the notion of fundamental 
law,’ and indeed it was not without justification, as the events of the near 
future were to show, that Charles I found himself able to plead that now it 
was he who stood for the traditional legal constitution, as against the ‘arbi- 
trary power’ assumed by the Long Parliament. After this everything was in 
the melting-pot, and fundamental law was invoked in a variety of ways, as 
it suited them, by all sorts of parties and sects. 

Space is lacking here to do more than summarize the more important of 
these. Briefly, fundamental law continued to be used, as before, of the 
traditional framework of the constitution, particularly in so far as it was 
thought of as a safeguard against arbitrary and tyrannical government, and 
a guarantee of personal liberty and private property. In the latter connexion 
it still implied, among other things, no taxation unless sanctioned by Parlia- 
ment. On the other hand, royalists associated fundamental law with divine 
right, hereditary succession to the throne, and the so-called ‘inseparable 
prerogatives’ of the Crown. These notions can be traced back to the writings 


’ The traditional constitution was, admittedly, undefined and subject to continual change 
and development, and so inevitably open to dispute. This was indeed the trouble in the 
seventeenth century, when parliamentarians were inclined to ignore the Tudor period and go 
back to precedents (imperfectly understood) from the later Middle Ages. In the pamphlet 
literature of the 1640’s some attempts were made to give the constitution a definition. Cf. 
J. W. Allen, English Political Fhought 1603-1660, i. 460 ff. 

? Rushworth, i. 562; Parly. Hist. ii. 357. 

> It had already been invoked on their side in Hampden’s Case. 

* I hope to examine these ideas more fully in a book on which I am now engaged. 
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and speeches of James I, but it was the crisis of Charles I’s reign which really 
gave them prominence, and they continued to play an important part in 
political controversy in the period between the Restoration and the Revolu- 
tion of 1688. 

The notion of a traditional legal constitution continued to be connected 
with the basic principles or presumptions of common law, and references to 
Magna Carta were still frequent. But the fact that both sides could claim to 
be fighting for fundamental law drove more thoughtful people to search for 
the general philosophical principles that lay behind traditional doctrines. 
Common law had often been thought of as the embodiment of ‘reason’ 
(Coke even called it ‘the perfection of reason’),' and the idea of a ‘law of 
reason’ was closely associated, if not identified, with the age-old tradition 
of the law of nature. In the troubled times of the mid-seventeenth century 
references to the law of nature as a fundamental or ‘higher’ law become 
frequent. The inferences to be drawn from this varied. On the one hand lay 
the notion of an original or social contract, not hitherto common in English 
political thought, but henceforth to become prominent, and a number of 
writers said that this was a fundamental law. On the other hand, the appeal 
to the law of nature as superior to any positive law gave entry to the maxim, 
Salus populi suprema lex esto? Salus populi might mean anything, and 
once this maxim had been proclaimed as fundamental law it opened the 
door to all sorts of possibilities, however arbitrary. 

At the end of the first Civil War the intolerant behaviour of the Long 
Parliament, under the influence of its Presbyterian majority, brought home, 
particularly to the Independents and other sectaries in Cromwell’s army, 
the realization that an uncontrolled Parliament could be as tyrannical as an 
uncontrolled king. The result was a demand for limitation of the powers of 
the legislature, and it was now (rather than in the time of Coke) that the 
idea of fundamental law appeared in a guise that definitely anticipated, at 
any rate in part, American constitutional principles.’ Several attempts were 
made to provide the country with a written constitution, and pamphlet after 
pamphlet propounded lists of fundamental rights which no government was 
to touch. Oliver Cromwell appealed to this notion when he found himself 
in difficulties with the first Parliament of his protectorate, and told them 
that they could discuss ‘circumstantials’, but must leave alone the ‘funda- 


* On the important part still played in English law by the notion of the reasonable cf. Sir 
F. Pollock, The Expansion of the Common Law (1904), 107 ff., 123 ff. 

2 Cicero, De Legibus il. iii. 8. This had been quoted in Bacon’s essay Of Judicature and 
in Selden’s Table Talk, with the mistaken idea that it was part of the Twelve Tables. The 
final word esto was often misquoted as est, and often omitted altogether. It was also common 
to refer only to the two words Salus populi. See an interesting note by H. C. Foxcroft in his 
Life and Letters of Halifax, ii. 494. 

> T.C. Pease, in The Leveller Movement (Washington, D.C., 1916), was evidently inter- 
ested in the political ideas of the Puritans for this reason, 
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mentals’ of the Instrument of Government under which they sat. Sometimes 
what was demanded was not fundamental law but ‘a law paramount’, 
thereby implying a recognition that the idea of a curb on the legislature 
rather than on the King was an innovation. However that may be, it was 
now Clear that the Long Parliament was claiming and exercising sovereign 
power; and there were writers like Filmer and Hobbes who openly 
championed the idea of sovereignty (whether held by a monarch or by an 
assembly made no difference to the principle) as against the older idea of 
a mixed or limited monarchy. The question, therefore, whether the legis- 
lative power which Parliament exercised was or should be limited or un- 
limited, a question which in earlier years simply had not been an issue, was 
now in the forefront of discussion. 

At the Restoration, it was hoped, ‘arbitrary power’ (i.e. sovereignty) had 
been done away with, and the old traditional balanced constitution had 
been set up once more, with a limited monarchy and government according 
to law. The question of the sovereignty of Parliament therefore fell into the 
background; but recurring conflicts with the King, over his right to issue a 
Declaration of Indulgence to Dissenters, for example, or his use of the 
dispensing power, or again the controversy about the Exclusion Bill, which 
led some royal supporters to deny the authority of Parliament to interfere 
with the succession to the throne—all this impelled the King’s opponents in 
Parliament to emphasize again its position as the supreme legislature. But 
this was not yet accepted as meaning the unlimited sovereignty of Parlia- 
ment. This is evident from the political theory expounded by Locke. It is 
evident, too, from the campaign against the Septennial Bill in 1716, when 
many people continued to think that there were things that it was wrong, or 
‘a breach of trust’, for a parliament to do, even if it had the power to do 
them with impunity. A number of speakers denied outright that Parliament 
had the power to do them. In this, of course, they were mistaken, for Parlia- 
ment showed that in fact it could do such things, and that there were no 
legal means of stopping it. Thus Dicey could point to the passing of the 
Septennial Act as final proof of the sovereignty of Parliament.? Even yet, 
however, the doctrine of sovereignty was not accepted without demur, and 
the arbitrary irresponsibility displayed by a corrupt and unrepresentative 
House of Commons on more than one occasion in the eighteenth century 
may have helped to keep alive the older tradition of constitutional limita- 
tion by fundamental law. Another indication of the persistence of belief in 
fundamental law may be seen in the attempts to lay down fundamentals 
which were intended to be beyond the reach of future parliaments. Years 
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e.g. in The Case of the Army Truly Stated (1647), quoted in Wolfe, Leveller Manifestoes, 
Cf. Ireton in the Putney Debates, in Woodhouse, Puritanism and Liberty, 121. 
A. V. Dicey, The Law of the Constitution (8th edn.), 45. 


1 
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before, Bacon and Coke, among others, had clearly stated the principle that 
no parliament can tie the hands of its successors, so that a clause in a statute 
declaring it to be unrepealable or unalterable is of no effect. Yet there are 
numerous examples of this, even after the Revolution of 1688, notably in 
the Act for the Union with Scotland; and even as late as 1800 a clause in the 
Act for the Union with Ireland provided that the Churches of England and 
Ireland should be perpetually united. 

At any rate, when the American colonists challenged the doctrine of the 
sovereignty of Parliament,' they aroused echoes of sympathy in the minds 
of many Englishmen. Chatham, among others, while agreeing that Parlia- 
ment was ‘the supreme legislative power over the whole Empire’, denied its 
sovereignty. Parliament derived its power and authority from the constitu- 
tion, he declared, and could not ‘overstep the bounds of it without destroy- 
ing its own foundation’. The doctrine of unlimited sovereignty had just been 
enunciated by Blackstone, but Lord Camden, himself a lawyer, opposed the 
Stamp Act on the ground that the legislature was not omnipotent. It could 
not, for example, ‘take away any man’s private property without making 
him a compensation’; taxation was only allowable when a man had con- 
sented to it through his representatives in Parliament. Arguments like these 
would have surprised nobody in the seventeenth century, and would indeed 
have been widely supported, for they were based on the traditional pre- 
suppositions of common law. But the Lord Chancellor (Lord Northington) 
and Lord Mansfield made short work of them.” 

We might think that by this time parliamentary sovereignty was so firmly 
established in England that we had heard the last of fundamental law.’ Yet 
the judgement which is cited in the textbooks as the final and conclusive 
recognition by the Courts of the supremacy of statute was not delivered 
until as late as 1871.* Oddly enough (I am not aware that there was any con- 
nexion) the same year saw the publication in a legal periodical of a vigorous 
attack on ‘Blackstone’s theory of the omnipotence of Parliament’.> It was 
too late, for the doctrine of legislative sovereignty was now at last beyond 
legal challenge. 

Thus fundamental law has come in modern times to acquire a technical 
meaning, in which it involves a non-sovereign legislature and judicial 
review. In its typical, American, form it is synonymous with the constitution 
itself. When we first meet fundamental law in seventeenth-century England, 

1 When they denied the right of Parliament to tax them this was what in effect they were 
challenging, as James Otis made clear. Cf. M. Beloff, The Debate on the American Revolu- 
tion (1949). 

2 Parly. Hist. xvi. 168; cf. The Debate on the American Revolution, 154. 

> Cf. an article by H. H. L. Bellot on ‘The Rule of Law’, in The Quarterly Review for 
April 1926, 346-65, for some unexpected survivals of the old idea. 


* Willes J., in Lee v. Bude and Torrington Junction Ry. Co. (L.R. 6 C.P. 576, 582). 
5 By T.C. Anstey, in Juridical Society Papers, iii (1871), 305. 
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however, it did not mean anything so precise as this. At the time of its 
delivery Coke’s judgement in Bonham’s Case had no special political signi- 
ficance. It was only invoked as backing for political claims by the American 
colonists when Parliament abused the sovereignty it had acquired since 
Coke’s day, with the result that ideas and aims have been read back into 
Coke which I do not believe ever entered his head. Nevertheless there is an 
historical link connecting fundamental law in its older, vaguer, shape with 
fundamental law as understood today. That link is in the constitution, or 
perhaps rather in the principle of ‘constitutionalism’, to borrow the word 
Professor MclIlwain has used. The English seventeenth-century constitution 
was unwritten, inchoate, and undefined: the American constitution is 
written and defined. But the essentials of the English constitution were that 
the monarchy was limited and that the subject enjoyed his liberty and 
property. Similarly, the American constitution was drawn up to set bounds 
to the authority of government, in its different branches, and to protect those 
same rights of the individual, which had been proclaimed in the Declaration 
of Independence when they were threatened by the British Parliament. 

Most English historians agree with Burke that it was unwise of Parlia- 
ment to claim to tax the Americans, but the orthodox opinion is that legally 
Parliament was fully entitled to do so, and that therefore the Americans 
were legally in the wrong. Americans, however, would say that it was the 
British Parliament which had taken a wrong turning, and that Americans 
were only keeping to the path their ancestors had trodden. Whether these 
two points of view about the past can be reconciled or not is a matter of less 
practical importance than our attitude to the idea of fundamental law today. 
We are inclined to think that while necessary, along with a written constitu- 
tion and judicial review, in a federai State, it is not required in a unitary 
State like our own country, and on the whole our political experience so far 
supports this view. But the importance of fundamental law (or ‘entrenched 
clauses’) as safeguards of elementary rights and liberties in a non-federal 
State is revealed by the present dispute in South Africa; and if party divi- 
sions at home tend to cut deeper than they used to in the past, as may well 
happen, we may hear more of the suggestion, made nearly a hundred years 
ago by J.S. Mill, that there should be constitutional restraints on the poten- 
tial tyranny of the party majority. If this became a political issue it would 
be difficult to face it, as it should be faced, without partisanship, conscious 
or unconscious. 
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WHAT IS SOCIALISM?, II? 


G. D. H. COLE 
All Souls College, Oxford 


MODERN Communism began as a return to the older Marxist tradition. 
Or rather, as it began in Russia, it continued that tradition unbroken. In 
Russia—indeed, over most of eastern Europe—nothing had happened to 
throw doubt on Marx’s analysis, based as it was on the conditions of the 
first half of the nineteenth century in the west. In Russia, what capitalist 
enterprise there was grossly exploited the workers, and the State, still in the 
hands of a feudal autocracy, stood ready to break and bludgeon, to banish, 
and at need to shoot down, any who rebelled. The tradition of the Socialist 
movement was made up of secret conspiracy, of espionage and betrayal, of 
revolt brutally suppressed, and, after 1905, of actual revolution. Behind 
the existing movement, which was sharply divided, lay a long history of 
doctrinal conflict—above all, of disputes between ‘westernizing’ Marxists 
and those who believed that Russia must make a native Socialism, resting 
on the peasant rather than on the relatively few industrial workers. Both 
factions were further divided—the Social Revolutionaries into a left wing 
with a tradition of assassination and violence and a right wing which aimed 
at uplifting the peasants through land reform, education, and co-operation; 
the ‘westernizers’ into a left wing which aimed straight at revolution under 
Socialist leadership and a right wing which held that the country must first 
achieve the liberal republic and pass through the successive stages of capi- 
talist development before it could become ripe for Socialism. Right up to 
1917 the Social Revolutionaries—the agrarian Socialists—greatly out- 
numbered the Social Democrats, Bolsheviks, and Mensheviks together; but 
the Social Democrats had behind them the bulk of the most cohesive group 
—the factory workers and miners and oil-field workers. The Bolshevik sec- 
tion had also the advantage of possessing the one really brilliant leader, 
Lenin, and the most disciplined party organization, inured to the need for 
cohesion by years of secret agitation. 

The Social Revolutionaries had much in common with the Anarchists 
everywhere. They were localizers, believers in spontaneous action, distrust- 
ful of disciplined leadership and organization. As the Revolution had to 


’ The first instalment of this article appeared in the February issue.—Ep. 
Political Studies, Vol. I, No. 2 (1953, 175-83). 
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face the immense difficulties of sheer disintegration due to the war, the 
Social Revolutionaries went down like ninepins before Bolshevik discipline 
and ruthless courage. So did the Mensheviks, swept aside with the weak 
bourgeoisie whom they had hoped to make the instruments of the transition 
through capitalism to a Socialism of the western type. The Bolsheviks 
remained, to reinterpret in action the Marxism of 1848, which fitted the 
conditions of contemporary Russia a great deal better than the Social 
Democracy that had replaced it in the more advanced countries of western 
Europe. 

The Leninist Marxism which emerged during the early years of the 
Bolshevik régime was, in a literal sense, faithful in almost every particular 
—save one—to Marx’s doctrine. The one outstanding difference was that 
Lenin revised Marx’s theory by asserting that it was possible for the pro- 
letariat, instead of first helping the bourgeoisie into power and then turning 
upon them after their victory, to take power at once and carry through the 
necessary process of capitalist development under proletarian control. This 
was Lenin’s theory of ‘State Capitalism’, and it was definitely a departure 
from what Marx had held. Besides this, there was a more subtle difference. 
Marx had spoken of the ‘dictatorship of the proletariat’ as a necessary stage 
in the transition to a classless society. But he had never explained very 
clearly what he meant, except that the workers were to destroy the old State 
of the exploiters and set up a new one in its place. Lenin, however, made 
the ‘dictatorship’ the very corner-stone of his theory, and interpreted it as 
signifying in effect the dictatorship of the Communist party as the only true 
representative of the proletariat and the only interpreter of its historic 
mission. The role of the ‘party’, merely adumbrated in certain passages of 
the Communist Manifesto, was worked up into a complete theory of class- 
leadership. Lenin always insisted that the party must so act as to carry the 
mass sentiment of the workers—including the poorer peasants—along with 
it: it was to ‘dictate’, not to the workers, but on their behalf. But the one 
thing led easily to the other. If the ‘party’ alone had a correct understanding 
of the processes of historical evolution and of the workers’ part in them, it 
alone was in a position to tell the workers what to do in their own interest. 
According to Marx’s determinist doctrine there could be only one right 
course, marked out by the development of the economic forces. Accordingly 
there had to be a central determination of party policy to ensure that this 
one right course should be followed. ‘Democratic centralism’, the laying 
down at the centre, after debate within the party, of a line which every party 
member must accept without further question, logically followed. The party 
became a dictatorship over the workers, and, within the party, the structure 
became more and more hierarchical and the determination of policy, under 
stress of continual danger to the régime, more and more a matter for the 
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central leadership. Purges and convictions of ‘deviationists’ followed as a 
necessary sequel; for, when once the party leadership had decided a thing, 
all questioning of it came to be regarded as treason to the working class. 
Most of these developments of Communist theory came only after 
Lenin’s death. They were largely the work of Stalin, who had not, like 
Lenin, any understanding of western Socialism. Lenin, as an old Bolshevik, 
had been essentially a ‘westernizer’, looking to the industrial proletariat to 
be the principal agent for lifting Russia out of its primitive backwardness. 
Stalin, too, wanted to push on with industrialization, as a means of defence 
against western capitalism; but in his eyes the west had nothing to teach the 
Russians except in the technological field. In his essential ideas Stalin 
remained eastern; and under his influence Marxism was transformed into 
an oriental doctrine, untinged with any respect for the cultural, as distinct 
from the purely technological, achievements of the west. By a strange 
paradox, that very Slavophil attitude which, earlier, the Russian Social . 
Democrats had denounced as the cardinal error of their Narodnik and 
Social Revolutionary rivals came back as the creed of triumphant Com- 
munism—until, presently, it had to be believed that every important scienti- 
fic and technological discovery had really been due to a Russian, and that 
out of the west had come nothing except imperialism and exploitation. 
This thoroughgoing ‘revision’ of Marxist doctrine was, of course, greatly 
fostered by western mishandling of the new Russia, both between the two 
world wars and after 1945. The countries of western Europe did their best 
between the wars to wreck the Soviet Union or to treat it as a pariah; and 
after 1945, when western Europe was too weak to continue along the same 
lines, anti-Communist hysteria took a strong hold on the United States, 
powerfully reinforcing the bent of Stalinism, already strong enough, towards 
the isolation of the Soviet peoples from contact with western movements 
and ideas. There were attempts after 1918 to rebuild a united Socialist 
International, broad enough to comprehend both Communists and western 
Social Democratic and Labour parties—and parallel attempts to create a 
comprehensive Trade Union International. On the trade union side, these 
efforts were resumed after 1945, with temporary apparent success. But 
neither between the wars nor after 1945 was there ever any real prospect of 
a united movement. Even in Lenin’s day the ideas of the two kinds of 
Socialism were much too far apart; and with Stalin’s advent to power the 
last vestige of a common outlook disappeared. The western parties and 
trade unions had fully accepted the policy of constitutional action, of a 
gradual capture of the State, and meantime of its use as an agent of social 
welfare, and of ballot-box democracy as the only legitimate road of advance 
towards a Socialist society. The Soviet party and its satellites, on the other 


hand, believed in the necessity of world revolution, in the impending down- 
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fall of capitalist society because of its inner contradictions, and in a one- 
party system which had nothing in common with the multi-party systems 
of the western countries. There was no bridging such gulfs. 

How came it, then, that the Communists were able to find powerful 
working-class support in certain of the western countries—above all, in 
France, as well as in Italy, and, between the wars, up to the Nazi coup, in 
Germany? The answer is that, in these countries, the processes of ballot-box 
democracy, after carrying the Social Democrats a certain distance along the 
road to electoral success, showed no signs of carrying them on farther to the 
actual conquest of political power. Socialist propaganda and organization 
could win over a laige minority of the population, not a majority—much 
less a stable majority to serve as the basis for a thorough refashioning of the 
economic and social system. Only in Great Britain and in Scandinavia did 
the Socialists reach a strong enough electoral position even to hold indepen- 
dent office for any length of time; and in these countries Communism } 
remained weak. Elsewhere Socialists could only oppose, or take part in 
coalitions of which it was an implied condition that the basis of the social 
system must not be changed. A large section of the working classes accord- | 
ingly gravitated towards Communism, which at least held out the hope of | 
accomplishing by revolution, with the Soviet Union’s aid, the great social | 
transformation that seemed to be quite beyond the reach of the constitu- | 
tional Socialist parties. 

There were, of course, additional factors at work. In France, in Germany, 

and in Italy class antagonisms went very much deeper than in Great Britain 
or Scandinavia, or, for that matter, the United States. Germany, up to 1918, 
had never been a fully constitutional State; and the attempt to make it one, 
under the Weimar Republic, born in defeat and faced throughout with | 
appalling difficulties, was never a success. In Italy parliamentary govern- | 
ment had never been more than a facade, and a wide suffrage had been | 
conceded only in 1913, just before. the First World War. In both these 
countries Fascism, directed against Socialism and Liberalism in all their 
forms, engendered Communism as a counter-movement. In France, where | 
parliamentary government had been more of a reality, the Welfare State } 
had signally failed to develop after 1918, and the strong Syndicalist tradi- | 
tion of the trade unions, with its emphasis on class-war and opposition to 
the bourgeois State, was much more closely akin, despite its Anarchist 
element, to Communism than to western Social Democracy. Thus Russian 
Communism, despite its growingly oriental temper, continued to find allies 
in the heart of the west—allies strong enough to thwart the hopes of Social 
Democrats, but not to win power on their own account. 

All this amounts to saying that the Socialist movement, which began as 
an idealistic drive for social justice and for co-operation, instead of competi- 
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tion, as the right foundation for human relations in the new era ushered 
in by the great French Revolution, has today become divided into two 
separate movements, resting on deeply antagonistic philosophies. This 
divorce was heralded by Marx, when he set out to establish a new ‘Scientific 
Socialism’ based on the concept of class-power. But western Marxism, under 
the conditions of political and economic development in the advanced 
capitalist countries during the second half of the nineteenth century, lost 
much of its revolutionary character, and therewith reverted more and more 
to ethical appeals for social justice, even while its votaries continued to 
recite the Marxist slogans of class-war. The revival of the older Marxism 
occurred, not primarily in the west, but in those parts of Europe to which 
Marx’s diagnosis continued to apply because of their economic backward- 
ness and of the starker conditions of class-antagonism which went with it. 
From these backward countries the older Marxism—with a difference due 
to its change of habitat—streamed back into the west between the wars as 
the difficulties of western capitalism multiplied, and as stalemate, or worse, 
overtook the leading Social Democratic parties of continental Europe. For 
a moment, in 1945, it looked as if, under the leadership of the victorious 
British Labour party, the western Social Democratic parties might be able 
so to rally their forces as to sweep their political antagonists, largely tainted 
as they were with war-time ‘collaboration’, from the field, and to establish 
in the western countries the foundations of a democratic parliamentary 
Socialist régime. But British Labour was neither alive enough to the possi- 
bilities nor internationally minded enough to give the required lead; and 
the possibility of a victorious Socialist ‘Third Force’ in world affairs, if it 
ever existed, speedily disappeared. The Social Democrats of France and 
Italy were reduced to a role of opposition, weakened by the desertion of 
most of their followers to Communism or near-Communism; and in western 
Germany, though stronger, they were not strong enough to win an electoral 
majority. It began to look as if, as a great international force, Social 
Democracy had shot its bolt, despite its sustained strength in Great Britain 
and in the Scandinavian countries. 

Moreover, after the Second World War, Socialism ceased to be, as it had 
been previously, an essentially European movement, with no more than 
outposts elsewhere. The rising tide of nationalism in Asia and in the colonial 
territories of the European powers in other continents fitted in much more 
easily with Communism than with parliamentary Socialism, which was a 
creed devised to fit the conditions of advanced countries possessing respon- 
sible government. The Communists set out everywhere to exploit to the full 
the discontents of the nationalist movements, by denouncing the imperialist 
practices of the capitalist countries. Communism gained the day in China, 
and troubled the British, the French, and the Americans (in Korea) with 
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colonial wars which dissipated their resources. Communism was a ready 
article for export to a great many countries for which parliamentary Social- 
ism had no message the main body of the people could even begin to 
understand. Indeed, the parliamentary Socialists, forced on to the defen- 
sive, found themselves the reluctant allies of their political opponents in a 
reliance on American aid which involved their enlistment in a world- 
struggle between the world’s two remaining great Powers—the United 
States and the Soviet Union—a struggle in which the issue was primarily 
between capitalism and Communism, with Social Democracy as third 
man out. 

Yet Communism, even if it be a necessary stage in the transition from 
capitalism to a new social order in eastern Europe, in China, and in other 
countries in which effective reconstruction of society can hardly begin with- 
out a revolutionary change, is manifestly inappropriate to the needs either 
of the United States or of the advanced countries of western Europe. These 
countries have far too complicated a class-structure for the simple class- 
theory of the Communist Manifesto to fit their conditions, or for their 
peoples to want thoroughgoing revolution on a class basis as a means to | 
change. Communism will not prevail in western Europe unless the Russians | 
install it by sheer force in war: it cannot under any conditions prevail in the | 
United States. The Communist World Revolution is not going to happen: | 
it cannot happen in face of American immunity to its appeal. In the west, | 
except as an outcome of war, capitalism cannot be replaced except by some 
form of Social Democracy; and if Social Democracy is too weak to replace 
it, the continuance of capitalism, however it may be modified in secondary 
respects, is assured for a long time to come. It shows no sign of speedy 
collapse under pressure of its own ‘contradictions’—such as Marx, and later } 
Lenin, expected to occur. 

Socialism, then, is no longer a single movement, making in a single 

. direction. In the west it is—as the first forms of Socialism were—fundamen- 
tally a drive towards social justice and equality, rather than a class quest 
for power. It can, of course, no more avoid having to think in terms of | 
power as well as of morals than Communism, for all its insistence on the / 
factor of power, can avoid invoking the aid of ethical appeals. The Com- | 
munist needs to feel that his cause is righteous, as well as historically 
determined: the western Socialist needs to feel that the workers are behind 
him, as well as that his cause is good. Both are aiming, in a sense, at the 
same thing—a classless society—and both believe in collective action as the 
means of advancing towards it. Both regard private property in the essential 
instruments of production as inconsistent with the absence of class-distinc- 
tions: both in some sense want to ‘socialize’ men’s minds by socializing their 
environment. But whereas the Communist seeks these ends by means of 
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class action and regards the dictatorship of a class as a necessary step 
towards their attainment, the western Socialist looks to the winning of an 
electoral majority, however composed, and repudiates dictatorship as in- 
consistent with his conception of the democratic principle. Western Social- 
ism acts on the assumption of a basic social solidarity which holds the 
community together: Communism denies this solidarity in any society 
which has not been through its social revolution and eliminated feudal and 
capitalist privilege. The two conceptions are related to two different kinds 
of society. In Great Britain, as in the United States, in Switzerland, in 
Scandinavia, in Canada and Australia, and to a less extent in Belgium and 
Holland, this underlying social solidarity is a fact based on a long historical 
experience. Even in France and in Germany the same tradition exists, 
though it is partly counteracted by other factors. But in Russia and over 
most of eastern Europe this solidarity has not existed in the past, and is 
barely intelligible to those whose thinking is based on the history of these 
countries. Accordingly, the conception of an overriding class loyalty, trans- 
cending national loyalty, meets with no such obstacles in eastern as in 
western Europe; and a Socialism that dismisses nationalism (except when 
it is being exploited as a means of stimulating ‘anti-imperialist’ revolt) as a 
petty bourgeois concept is able to make its realistic way. What has still to 
be seen is what will happen in the long run in those parts of the world in 
which Communism and nationalism are now appearing as uneasy allies. 
Nationalism and the sense of social solidarity are, however, by no means 
necessarily the same. Nationalism can be, and often is, the creed of a group 
or class within a nation, rather than of the nation as a whole. Marx spoke 
of it as if he supposed it was always of this limited kind, because his entire 
philosophy involved treating every concept as in the last resort a class- 
concept. It is of course true that in class-ridden societies the ruling classes 
often identify themselves with the nation; and Marx was in fact largely 
right about the nationalist movements of his own day—though not wholly 
so in relation to France, where the revolutionary tradition of national unity 
was strong. But there can exist, without a nationalist movement in a politi- 
cal sense, an attitude of social solidarity permeating a whole people, or at 
any rate cutting right across class-differences, in such a way as to limit very 
greatly the possibilities of fundamental class-conflict. Such a sentiment can 
exist, I think, only in societies which are either very static, so that habit 
suffices to hold them together, or very mobile, so that the classes they 
contain are continually shifting both in their nature and in respect of the 
individuals composing them. In the former type of society everyone has his 
station and knows it: in the latter, even if class is still a prominent category, 
status is no longer definite or unchangeable, and does not mark men off into 
sharply separated groups. It is in the intermediate types of society, in which 
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there is a conflict between a static and a mobile sector, that the sense of 
social solidarity is least likely to be strong. 

Such a conflict exists to a great extent in those economically backward 
countries which have been recently subjected to the impact of industrialism. 
As long as this impact remains mainly foreign it gives rise to forms of 
nationalist rejection of the foreigner which create a sentiment of union; but 
as soon as the forces of change come to be largely internal—through the 
development of native capitalism, native trade unionism, and so on—this 
unity tends to disappear, not being rooted in any deep social solidarity but 
simply in hostility to foreign influence. The Communist leaders are aware 
of this: they realize that, in taking sides with ‘nationalism’ directed against 
foreign influence, they are helping to create the conditions in which national 
unity will give place to class-conflict as the mobile elements in the societies 
concerned are brought into direct conflict with the static elements and as 
this conflict in turn is replaced, with the victory of the former, by a conflict 
between capitalist and worker. This is almost exactly how Marx envisaged 
the situation in the 1840’s, except that he was then dealing mainly with a 
state of affairs in which there were no longer in western Europe (except in 
Italy) serious problems of foreign domination to be faced. There had been, 
however, quite recently such problems in Germany and elsewhere during 
the period of Napoleon’s European supremacy. 

Social Democratic thought cannot grapple easily with problems of this 
order, because it is an emanation of liberalism, based on the conditions of 
countries in which the static elements in the social structure have had to 
give way to the mobile elements—in other words, where capitalism has 
already subordinated the feudal elements to its own needs. Paradoxically, 
it is precisely in those countries in which bourgeoisie and proletariat are 
most free to fight each other and have least need to combine in order to 
fight against aristocratic privilege that these contending classes are least 
disposed to push their quarrel to extremes, because, far from becoming 
more uniform, they become more diverse and interpenetrated. But this state 
of affairs exists in a high degree only in a very limited number of countries; 
and I am afraid the conclusion has to be that the Social Democratic form 


of Socialism is for the present of equally limited applicability in the world. | 
It is not applicable to countries in which a fundamental revolution—for | 
example, in the land system—is a necessary starting-point for real social | 


change: nor is it applicable after such a revolution until there has been 
time for the post-revolutionary settlement to have become stabilized and 
generally accepted, so that the dominance of power-considerations which is 
a necessary accompaniment of revolution can wear off. Only stable societies 
possessing a sense of solidarity can in practice give ethical factors priority 
over considerations of power. 
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This essay is an attempt to answer the question ‘What is Socialism?’ in 
terms of the present day. It contains nothing that even pretends to be a 
definition of Socialism, either as it exists today or in the light of its history. 
Socialism cannot be defined in a sentence or a paragraph because it is 
fundamentally not a system but a movement which has taken, and will 
doubtless continue to take, diverse forms both from country to country and 
under the influence of particular theorists and practical exponents. It can 
be, up to a point, described and characterized, but not defined. Thus, one 
essential element in it is the stress laid on the need for collective regulation 
of social and economic affairs, and therewith its rejection of the entire 
philosophy of Jaissez-faire. But Socialism is not alone in rejecting laissez- 
faire: there are plenty of ‘plannists’ who are among its most violent oppo- 
nents. A second element is its thoroughgoing hostility to class-divisions and 
its aspiration towards a ‘classless society’. This it shares with the Anarchists 
and Syndicalists, but, I think, with no one else, though there is, of course, a 
kind of radical individualism that is sometimes allied with it in the struggle 
against ‘class-privilege’. Thirdly, Socialism traditionally stands for ‘demo- 
cracy’; but democracy can be conceived of in so many different ways that 
the word, by itself, is not of much help. It does, however, provide the neces- 
sary Clue to the deep division that exists today between Communism and 
the Socialism of the western countries. For Communism, the class itself is 
the unit in terms of which all political structures are to be assessed; and 
accordingly democracy is the rule of a class—of the working class as the 
representative champion of the unprivileged. For western Socialists, on the 
other hand, the individual is the final repository of ethical values, and 
democracy involves majority rule coupled with respect for individual rights. 
Western Socialism, in the last analysis, is ‘Utopian’ rather than ‘Scientific’. 
It is conceived of as a means to the good life for the individuals who make 
up human societies, and not as a destined outcome of a predetermined 
historical evolution that lies outside the individual’s control. 





INDEPENDENT CANDIDATES 


IN his article on “Independent Candidates in 1945, 1950, and 1951’ (Political 
Studies, vol. i, No. 1, p. 80) Mr. Adler begins thus: ‘The Independent candidate, 
a formerly popular figure in British political life, is fast disappearing.’ It is surely 
as false to suggest that the Independent candidate was ever of much significance 
as it is misleading to demonstrate his decline on the basis of his fate in the last 
three elections. 

Before the First World War there were very few candidates indeed who did 
net claim a major party label, while in the interwar years the number of Indepen- 
dents was generally less than it has been since 1945. If the university seats, the 
most important source of Independent candidates (and still more of Independent 
members), are excluded from consideration, the average number of candidates 
unaffiliated to the Conservative, Liberal, Labour, or Communist parties was 34 
in general elections between 1922 and 1935, while it was 50 between 1945 and 
1951. Indeed a decline of the sort detected by Mr. Adler was more startlingly 
manifest after the First World War than after the Second. 
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In point of fact in both 1918 and 1945 the number of Independents was 
abnormally swelled in the post-war confusion, while in both 1923 and 1951 
it was abnormally reduced by the recency of the previous election. Standing 
as an Independent is a chastening—and expensive—experience which is rarely 
repeated; but as time passes a new crop of challengers gradually emerges. 

There is no reason to anticipate a cessation of Independent candidatures. But 
neither is there any reason to suppose that they will be important. Party rebels 
and Independents have never played a very significant electoral role for few have 
won enough votes to be even of nuisance value. There is much more of a basis in 
fact, and of a case in theory, for bemoaning the decline of the politician with 
independence of mind than of the politician who styles himself ‘Independent’. 
Nuffield College, Oxford D. E. BUTLER 





THE POLITICAL STUDIES ASSOCIATION 
OF THE UNITED KINGDOM 


NOTES AND NEWS 


Tue Third Annual Conference of the Association was held at Birmingham University from 
27 to 29 March 1953. It was attended by over seventy members and visitors. M. Marcel 
Merle represented the French Political Science Association. Mr. Henry Maddick, of 
Birmingham University, was Conference Secretary. 

The following papers were discussed: ‘The Deceptive Task of Political Theory’, by Pro- 
fessor C. B. Macpherson (University of Toronto); ‘Law and Neutrality under the Law of 
the United Nations’, by Professor Hans Kelsen (Institut des Hautes Etudes Internationales, 
Geneva); ‘Party Structure and Party Policy’, by Mr. Richard Pear (London School of 
Economics and Political Science); and ‘The Civil Service in the Modern State’, by Dame 
Evelyn Sharp (Ministry of Housing and Local Government). The best thanks of the Asso- 
ciation are due to the University of Birmingham for its excellent hospitality, to the Con- 
ference Secretary, and to those who presented the papers and led discussions that proved of 
exceptional interest. 

The next Annual Conference of the Association will be held at Peterhouse, Cambridge, 
from 26 to 28 March 1954. 

If space allows, Notes and News in the next issue of Political Studies will contain a full 
list of names of the members of the Association. 
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AMERICAN HISTORY AND AMERICAN HISTORIANS. By 


H. HALE BELLOT. (University of London, The Athlone Press. Pp. xx +336. 
7 maps. 25s.) 


The Commonwealth Fund Professor of American History in the University of London has 
prepared a valuable work—the first of its kind to appear in Britain—which undoubtedly 
will contribute to the advancement of American studies in British universities. The book 
consists of a group of essays, seven in number, of uneven length and depth—for some of 
them are closely argued and some only sketchily (the last two, for example); and a series of 
long bibliographical notes which cover a total of 66 pages. 

Professor Bellot’s purposes may be noted as being two: he is trying to restate the central 
problems of American history as they have been examined in detail by professional his- 
torians during the fifty years 1890-1940; and he is providing a critical vade-mecum to the 
literature in his excellent bibliographies. At this point it should be observed that the author’s 
familiarity with monographic writings is impressive indeed; this probably will turn out to 
be the most useful part of his labours. 

Professor Bellot has imposed upon himself three limitations, all of which he frankly sets 
out in his preface. He believes that most of American historical writing published before 
1910 has been ‘out-moded’ (and by that token, for example, he also is prepared to disregard 
the philosophical positions of Bancroft, Hildreth, and Rhodes). He leaves out almost entirely 
historical biography (and in two important fields, in consequence—those of politics and 
business—his bibliographies have important lacunae; one may cite in passing the recent 
biographies of Madison, Jefferson, and Calhoun and those of Carnegie, Rockefeller, and 
Morgan). And he accepts, as his point of departure for his whole analysis, the ‘work and 
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influence of the Middle Western School’ of professional historians; in his text he also refers 
to this company as ‘the Mississippi Valley School’. 

What does Professor Bellot mean by this, explicitly and implicitly? Explicitly, he whole- 
heartedly approves of the assumption of Frederick Jackson Turner and his disciples that 
the central theme of American history is the conquest of a continental wilderness and vast 
reaches of empty space, through the creation of a set of moving frontiers; and that this was 
largely done by pioneers who in their own persons or in those of their immediate successors 
became farmers engaged in extensive agriculture. The politics, economics, and, indeed, inter- 
national relations of colonial America and the young republic (up to, in fact, the 1890's) 
were affected and directed by these conditions; so was the shaping of the national character. 
An earlier generation of German scholars called such a viewpoint anthropogeographic; a 
more recent one, geopolitical. 

Broadly stated—having begun with such an axiom—what are the conclusions flowing 
from it? These: that the processes of American settlement, conditioned as it was by moving 
frontiers, led to the establishment of unique American attitudes, institutions, and habits of 
thought; that the umbilical cord tying American to Europe was cut; and that the cultivation 
of the land extensively (by freeholding, self-sufficing farmers) freed Americans (until the 
last sixty or so years) of dependence upon markets, credit, and international exchanges. In 
this last connexion, parenthetically, one may note how completely Professor Bellot agrees 
when he alludes again and again to what he calls America’s ‘passive balance of trade’. This 
is, as had been pointed out, the set of assumptions of the ‘Middle Western School’; if we 
call it the levelling egalitarianism of the followers of Jefferson, Jackson, and the Populists, 
we get closer to the political and economic theory at the basis of a good part of recent 
American historical writing. 

For implicitly such an analysis takes as given the non-capitalist and anti-capitalist charac- 
ter of much of American attitudes, institutions, and thought (here note Veblen, Parrington, 
and Dewey): that America was built up by hard physical work alone (a crude labour theory 
of value); that mercantile preoccupations were parasitic; and that banking and credit and, 
indeed, too, manufacturing were exploitative: this judgement, as well, applies to foreign 
investment in America and American investment overseas (physiocratic and the later 
Hobsonian influences are to be observed). 

Starting so, where does the ‘Middle Western School’ (and, with it, Professor Bellot) come 
out? Generally, with these judgements: That imperial policy in colonial America failed 
because it did not reckon with the needs of the pioneers of the upcountry (yet Professor 
Bellot is not always sure, for, on p. 75: ‘But it is arguable that it was erroneous political and 
constitutional doctrines that were at fault. And it is conceivable that the trouble arose from 
no more than technical errors in the organization of trade, banking, and currency’). That 
the Constitutional Convention of 1787 defeated the purposes of the Revolution and installed 
at the centre of power the creditors rather than the debtors, the merchants, speculators, and 
bankers rather than the farmers and the artisans and mechanics; and hence the peculiar 
nature of the American Constitution. That ‘the cardinal factor in the transformation of the 
United States of 1787 into the United States of 1861 was the settlement of the Mississippi 
valley’ (p. 108). That the Civil War was a struggle between two ways of life, with the South’s 
—despite slavery—superior; for the architects of the Civil War and Reconstruction (political 
and economic) were the Radical Republicans who—and here Professor Bellot quotes Pro- 
fessor Randall—were aiming at ‘sectional supremacy, social revolution, capitalistic exploita- 
tion, and such a program of future party ascendancy as would make the radicals the 
controlling element in the whole country’ (p. 192). And that the post-Civil War period was 
dominated by monopolists (the ‘Robber Barons’) who, in pursuit of their ends, ‘corrupted 
the government agencies and the legislatures . . . [and] were in a position to exploit the 
consumer and exercise a tyrannical power over the labour that they employed’ (p. 231). 

Professor Bellot’s last essay does not continue the analysis for the years 1900-40; his 
concern is with international economic and political policy rather than the study of the 
shaping forces and conflicts that led to the massive intervention of the State under the New 
Deal in the interests of economic security, protection of debtors, and a more equitable dis- 
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tribution of income. How large a part of the American middle-class intellectuals (in and out 
of the universities) accepted this development was recently revealed in the presidential elec- 
tion of 1952. 

What Professor Bellot has done, in consequence, is to write a book about current fashions 
in American historical writing: it is an uncritical book because he takes over the tendentious 
positions of the school with which he identifies himself. ‘School’ is the correct word; this 
reviewer is not seeking to argue that there is another ‘school’ to juxtapose against the 
Jefferson—-Jackson-Populist group. It is bound to emerge, however, as an interest in Ameri- 
can economic history in the universities grows: to this extent, American studies in this area 
are far behind those being pursued in British universities. For American economic history is 
still only preoccupied in large degree with business history: the broad relations of theory 
to business decisions and public policy are only dimly understood. 

Such a ‘school’, it may be predicted, will start out with another set of assumptions, as 
follows: Here is a new and poor country grappling with the problems of capital creation and 
credit-worthiness: it is, from the beginning, closely linked with the outside world through 
trade and the movement of short-term capital (to finance the trade) and long-term invest- 
ments (to help in the building of internal means of communication and furnish the capital 
for its banks). Government policy sometimes clearly, sometimes unconsciously, responds to 
such needs. Because of the pull of the land, it is compelled to face up to—auntil 1900—the 
problem of a dearth of industrial labour and, as a result, the constant and insistent need for 
capital creation to open and work its mines and start its manufacturing enterprises. Business 
policy, too, responds: in cost reductions to take advantage of the growing domestic market 
and high real wages to bring labourers into the country. Government is interventionist from 
the start: through public investment, an effort to protect the money supply and assure sound 
banking practice, encourage infant industry, keep up the flow of immigrants. By 1900, one 
set of distortions begins to appear with the halting climb of real wages; by 1915-20, another 
set with the change-over of the country’s position from a debtor to a creditor nation; by 
1930, still another set, as a result of growing inequalities in income distribution. 

Political controversy and public policy are shaped by these forces and factors: the 
American Revolution; the form of the Constitution and the Hamiltonian programme; Clay’s 
system versus Jackson’s; the emergence of the Republican party; the new Nationalism of 
Theodore Roosevelt as an effort to come to grips with the domestic problems of the first 
two decades of the twentieth century; the contradiction at the heart of the isolationism of 
the 1920’s and America’s new position as a creditor nation, &c. 

It would be idle to say that such an examination of American history is deterministic. In 
the first place, it cannot leave out, obviously, the role of ideas and moral influences. (Nor 
the friendly attitude of Britain during the greater part of the nineteenth century.) In the 
second place, it is no more economic essentially than is that of the Turnerites: for the 
Turnerites have an economic orientation, too, except that theirs is anti-capitalist; the one 
suggested recognizes the positive role of capital creation and credit. 

When the elaborate monographic work, following such a schema, is done, we shall have a 
new American history which will be closer to the realities than the one currently dominating 
the American universities: for the products of the Middle Western School, essentially 
romantic, strongly underscoring the individual’s struggle against nature and corporate 
power, are blind or hostile to the processes by which a poverty-stricken and defenceless 
nation became rich and powerful. 


Columbia University LOUIS M. HACKER 
SOCIAL PSYCHOLOGY. By THEODORE M. NEWCOMB. (Tavistock 
Publications. Pp. 663. 30s.) 


SOCIAL PSYCHIATRY. By MAXWELL JONES. (Tavistock Publica- 
tions. Pp. 183. 18s.) 


In order to understand different aspects of the physical universe, the natural scientist has to 
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work within a number of mutually exclusive frames of reference. The use of the quantum 
theory, for example, or the theory of relativity, will each severally reveal principles 
which could not have been shown by the other. It is much the same when we study human 
beings and their behaviour as members of society. Some issues are most appropriately 
handled by the economist, by the historian, by the social anthropologist, and so on, and of 
these disciplines social psychology is the most recent technique for scanning specific aspects 
of the social scene. It is also the most suspect, not only for its newness, but because psy- 
chologists have sometimes been over-confident in their interpretation of spheres of behaviour 
—politics, for instance—which they understand less thoroughly than the political scientists 
or the politicians themselves, 

Nevertheless, as is demonstrated by the two works under consideration, the ow psy- 
chologist has a considerable contribution to make. Social psychology is a bridge discipline 
between psychology proper, which is concerned with what happens within people, and 
sociology (or social anthropology), which studies what happens between people. Its aim is 
to examine what happens between as a function of what happens within, and vice versa. 

Professor Newcomb, who is already most eminent in this field, has sealed his reputation 
by writing what is probably the best and most comprehensive textbook on the subject. His 
subtitle, ‘a systematic contribution to the development of concepts and principles integrating 
the psychological and sociological approach to the study of individual and group pheno- 
mena’, sets the scope of the work, which is carried with meticulous accuracy and objectivity 
through nearly seven hundred pages. The careful analysis of practically every piece of signi- 
ficant research ever carried out in this field leads the writer to attempt the formulation of 
general principles on such topics as leadership, group cohesion, social change in its effects 
on individuals, and the individual agencies through which it is achieved. But it is precisely 
at this point, the point to which any systematic study must lead, that doubts begin to emerge. 
However tentative and restrained Professor Newcomb’s conclusions may be, the very effort 
to reach them may imply an attitude towards humanity which is unacceptable to many who 
recognize as of salient importance not conformity to principle, but individuality, not as 
H. A. L. Fisher put it, ‘a plot, a rhythm, a predetermined pattern’, but ‘only one emergency 
following upon another as wave follows upon wave; only one great fact with respect to 
which, since it is unique, there can be no generalisations, only one safe rule for the historian: 
that he should recognise in the development of human destinies the play of contingency and 
the unforseen’. 

Another eminent social psychologist, Professor Sprott, has written in terms less sweeping, 
but particularly relevant to his own subject: ‘We must be careful, as social psychologists, not 
to over-emphasize the orderliness of the social process. It is not a “tidy” affair, even in the 
simplest society. The social structure we construct, and the social-psychological principles 
we abstract, must be thought of as flexible frameworks and general tendencies. What 
actually happens, within these frameworks and subject to these tendencies, always involves 
‘an “untidy” class of personalities, a conflict of ambitions, personal choices and unexpected 
decisions. In a sense we operate on two levels. On one level we formulate ideal structures 
and principles, on the other we come down to real-life situations. The latter are unintelligible 
without the former, but concentration on the former must not allow us to forget the spon- 
taneous element in the latter.’ 

There is indeed a triple danger in over-confident generalization and prediction concerning 
human behaviour: it makes us arrogant as individuals, it makes us lose our common-sense 
appreciation of everyday life, and it leads eventually to bias in our work. But it must be 
emphasized that though there may be danger in generalization, there is enormous value in 
the research upon which generalizations are based—always provided we remember that 
situations never exactly repeat themselves and that individuals are never quite duplicated. 

The importance of research in social psychology is well illustrated by Dr. Maxwell Jones’s 
Social Psychiatry. This is a clinical account of work in three therapeutic communities in 
which patients suffering from various forms of psychiatric difficulty were treated by social 
as well as by the normal medical means. The general theory behind all work of this type is 
that personality is at least in part a product of society, being constructed from the impacts 
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upon us of a great variety of social situations. Therefore, when the development of an 
individual’s personality has been impoverished, he will often manifest his disturbance 
through habits of mind which impair his human relationships, his contacts with others being 
dominated by aggressiveness, suspicion, over-dependency, and so on. It is the contention of 
Maxwell Jones and his colleagues that since these negative attitudes are partly social in 
origin, they may most effectively be modified by social means. The normal hospital does not 
always provide the necessary community qualities for this work, but ‘in a therapeutic com- 
munity the whole of a patient’s time spent in hospital is thought of as treatment. Treatment 
to be effective will not only involve the handling of the individual’s neurotic problems, but 
also an awareness of the fresh problems which the fact of being in a neurosis hospital will 
create for the patient, and what aspects of the social situation can be used to aid treatment. 
The patient, the social milieu in which he lives and works, and the hospital community of 
which he becomes temporarily a member, are all important and interact on each other.’ 

It is precisely in the study of these interactions that Maxwell Jones’s work shows its 
significance for social psychology as well as for medicine. Moreover, since he records 
detailed methods for testing his hypothesis in assessing the adequacy of treatment, he is 
working within as close an experimental framework as can be devised in studies of social 
behaviour. In this sort of work, social psychology comes to its own as a precise discipline 
far removed from the speculative theorizing which is still so popular; it has to meet, and 
meets successfully, the rigorous test of clinical effectiveness. 

Maxwell Jones would himself be the last person to claim that in the establishment of 
certain forms of social relations which aid clinical psychotherapy he had discovered any 
generally valid principles of human behaviour. He would be content to suggest that, in the 
given situation of our own contemporary culture, certain maladjustments to that culture 
manifested in returned prisoners of war or the chronically unemployed can be reduced or 
eliminated. It is perhaps in this form of piecemeal psycho-social engineering, which has the 
humility to admit uncertainties, that the true value of social psychology is to be found. This 
does not mean that the synthesizing work carried out by Newcomb has no value. On the 
contrary, his own writings and those of many of the theorists he discusses are the bases 
upon which Maxwell Jones and others like him have built. But fruitful results such as are 
demonstrated in Social Psychiatry can only occur when and if we are wise enough to realize 
that society is flexible and fluid, that human nature is still mysterious, and that much 
escapes the net of experimental inquiry. 


University College of the South West, Exeter ADAM CURLE 


MEMORIES. By THOMAS JOHNSTON. (Collins. Pp. 255. 16s. net.) 


The Right Honourable Thomas Johnston, who stands out clearly as the most effective of 
Scottish Secretaries of State, has given us a comparatively brief and unsystematic book of 
memoirs which he firmly states is not an autobiography, of which class of books he says 
that it is ‘usually if not always a vanity’. He hopes that his book, ‘compacted solely for my 
own amusement and entertainment’, will none the less be a means by which ‘an audience 
not only of my generation may be intrigued, encouraged or amused’. There can be no doubt 
that all three effects will be attained, but the emphasis should be laid on the word ‘en- 
couraged’. More especially is this book an encouragement to Scotsmen to have hope and 
interest and confidence in their own country. For the book is supremely Scottish (if we were 
reviewing it in German we would have to describe it as echtschottische, urschottische, and 
reinschottische). It abounds in good Scottish anecdotes, often told in Doric phrases, and, 
what is equally characteristic, in those wee pedantries of speech which Scotsmen are not 
afraid to affect. It is also the record of a Scotsman growing and maturing in public affairs 
to real statesmanship. For Mr, Johnston reveals himself as a man always willing to learn, 
and a very fair-minded and unbigoted man who can see the good in men and measures of 
other political camps. He can refer with some bitterness to the obstruction placed by the 
‘gentrice’ of the Scottish counties to excellent schemes of improvement, roads or education 
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or electricity; but when Scottish magnates gave their support to constructive projects he 
acknowledges it generously. It would have been interesting to hear more of the lively munici- 
pal politics of Kirkintilloch where Mr. Johnston was brought up, and one sympathizes with 
his disgust at the process of county-councilling, which he thinks drives out so much interest 
in local affairs. One would have liked also to hear his estimate of the positive effects of 
Kirkintilloch voting dry instead of his complaints against the inadequacies of the local veto 
Act. His account of the early days of the Glasgow Socialist paper Forward are of much 
interest and also of his early days with the Clydesiders in Parliament, who suffered 
apparently from home-sickness at the week-ends before free railway travel enabled them 
to go home. The anodyne apparently was, in the first place to get some lecturing, and in 
the second place (the order is significant) to drift to the Scots Kirk of St. Columba. Of the 
First World War there is little mention, Mr. Johnston’s most vivid memory, apparently a 
very happy one, being of the rowdy meeting at St. Andrew’s Hall, Glasgow, at which Lloyd 
George was shouted down for his advocacy of more effective work on munitions. The later 
chapters reveal Mr. Johnston, like most of his colleagues, turning late to the problem of 
armed resistance to Hitler, and there is much implicit regret although little specific repen- 
tance, There are some interesting comments on the two pre-war Labour Governments and 
inter-war politics. Mr. Johnston’s most original contribution appears to have been a resolute 
effort, with the help of Mr. Lansbury, to arouse more interest in the British Empire in the 
ranks of the Labour party and to fight against the old anti-imperialist tradition. A tour of 
Canada and of India is vividly described and set off against a visit which he also paid to 
Russia. 

Part II of the book includes his war memories and his work as Secretary of State and, 
what is less known outside Scotland, his later work, free from ministerial office, for hydro- 
electricity, forestry, and tourism. Here we get an encouraging picture of Scotland moving 
with new creative energy. Mr. Johnston offers with pardonable pride some statistics of 
Scottish war-time agriculture, a marked superiority in the production of such commodities 
as beef, T.T. milk, higher yields per acre of wheat, barley, and potatoes; oats, strange to 
say, was only equal with England. His bold advocacy of hydro-electricity on a great scale 
is perhaps the most satisfactory achievement. For political students the interest lies in his 
struggles with the opponents of such schemes whom he calls ‘the Luddites’. They were 
many and various: ‘sporting gentrice’, half-baked Celticism, economists who did not want 
public money spent on anything very much, and Scottish nationalists. The New Statesman 
attacked the projects vigorously, while at the other end of the social and intellectual scale 
the Perth Hunt blackballed the son of the Earl of Airlie, who was then chairman of the 
Board. On the other hand, Conservatives such as Mr. Walter Elliott courageously supported 
him, and the help of the Scottish banks in financing the loans defeated the pessimistic fore- 
casts of the London financiers. The Liberal Member for the University of Wales added his 
voice to the Jeremiahs and stated that hydro-electricity would substitute for the life of the 
Highlands ‘the life and civilisation of the Dublin slum’. Let us hear Mr. Johnston’s comment 
on this in his own words: ‘Were that piece set to music one would love to hear it sung to 
the 20,000 new consumers who every year in the Highland Area are being added to the 
numbers enjoying for the first time the benefits of electricity. Between January 1948 and 
July 1950 there were 47,000 new consumers connected up and three fourths of them in rural 
territory.’ 


Pembroke College, Oxford R. B. MCCALLUM 





BOOK NOTES 


PROFESSOR WHEARE’s standard work on The Statute of Westminster and Dominion Status 
needs no introduction to readers of Political Studies. Its fifth edition has now appeared 
(Oxford University Press, 21s.). It contains new material on the important events which have 
occurred in the constitutional history of the Commonwealth since 1949, a new appendix on 
the Statute and Entrenched Sections of the South Africa Act, and a new final chapter in 
which the author considers how far ‘Member Status’ means something different from 
‘Dominion Status’. 

Professor Alexander Brady’s Democracy in the Dominions, the first edition of which 
appeared in 1947, very quickly commended itself as an able and readable introduction to 
the political systems of Canada, Australia, New Zealand, and South Africa. His second 
edition (Toronto University Press; London, Geoffrey Cumberlege, 40s.) has been revised 
to deal with changes up to 1952 in the institutions of these countries and to discuss at 
greater length comparative questions and common problems. 

The Hansard Society has issued a welcome fifth edition of Strathern Gordon’s useful 
introductory work Our Parliament (15s.). The book has been enlarged by almost one-third 
from the first edition and now contains a chapter on ‘Criticisms of Parliament’ and various 
historical appendices, 

The Conservative Political Centre has published, under the title The Good Society 
(2s. 6d.), a selection of lectures given at its summer school in 1952. The pamphlet is inter- 
esting in itself as throwing light on the aims and methods of the Centre, and it includes 
some provocative material, more particularly from Mr. G. M. Young, Canon Demant, and 
Mr. T. E. Utley. 

The Cambridge University Press has published in one volume the greater part of 
Coleridge’s ‘Lay Sermons’, Wordsworth’s ‘Convention of Cintra’, and Shelley’s ‘Defence of 
Poetry’ and ‘Philosophical View of Reform’ (Political Tracts of Wordsworth, Coleridge and 
Shelley. Edited with an Introduction by R. J. White, pp. xliv + 303, 30s.). In addition to his 
introduction, Mr. White has supplied a bibliographical note, short summaries of the contents 
of each of the tracts, and 35 pages of notes. He has successfully achieved his aim of pro- 
viding ‘a manageable text for students of political thought’ and it is to be hoped now that 
his text will be used and that it will encourage rather than become a substitute for more 
extended study of his authors. 

The Rockefeller Foundation was established by John D. Rockefeller Snr. in 1913. Mr. 
Raymond B. Fosdick, who was its President from 1936 until 1948, gives an account of its 
development in The Story of the Rockefeller Foundation (pp. 352, Odham’s, 25s.). Three 
of the twenty-four chapters are specifically concerned with the work of the Foundation in 
connexion with the ‘Social Sciences’, and the work as a whole provides data helpful to 
anyone concerned to investigate the twentieth-century social history of research, 

The American journalist and radio correspondent William L. Shirer is well known as the 
author of Berlin Diary. In Mid-Century Journey (pp. 253, Robert Hale, 16s.) he has utilized 
a trip to various European capitals as an occasion for reflections on developments since his 
first visit to Europe in 1925, The result is the sort of book that is popularly preferred to the 
publications of Chatham House. Chapter I is entitled ‘Thoughts in a Plane over the Ocean’: 
Chapter V asks ‘Will There Always Be an England?’ 
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